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I. 	ARGUMENT' 

The Commonwealth hereby replies to particular 

points in the brief of Defendant Leon Gelfgatt, and 

otherwise relies on the facts and arguments presented 

in its principal brief. 

A. 	The foregone conclusion rule applies here,  
because anything that the Defendant would 
implicitly be communicating is limited and 
already known to the government.  

The Defendant's effort to show that the "foregone 

conclusion" rule does not apply is marked by two key 

flaws. First, he argues that the government would need 

to know more than it does. Second, he contends that 

the government in fact knows less than it does. 

As to the first, the Defendant suggests that the 

rule is not applicable unless various types of 

information are known to the government. These types 

include information concerning the contents of the 

seized computers, the extent of the Defendant's access, 

and the extent to which others had access (DB 18-19, 

21-22, 25-29, 37). 

However, the government need not know these types 

of information for the "foregone conclusion" rule to 

apply. All that is required is knowledge by the 

government of that which the suspect would implicitly 

be communicating through his compelled act. For 

As, used in record citations herein, "A" refers to the 
Commonwealth's appendix, "CB" refers to the 
Commonwealth's principal brief, and "DB" refers to the 
Defendant's brief. 
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example, if the act of producing documents would 

implicitly admit their existence, possession, and/or 

authenticity, it is sufficient for the government to 

show that those same matters are "foregone 

conclusions." See United States v. Doe, 465 U.S. 605, 

614 n.13 (1984); see also Fisher v. United States, 425 

U.S. 391, 411 (1976) (existence and location of 

documents); Commonwealth v. Burgess, 426 Mass. 206, 

211-212 (1997) (quoting Fisher); Commonwealth v. Doe, 

405 Mass. 676, 680-681 (1989) (possession of items; 

discussing Article 12); United States v. Fricosu, 841 

F. Supp. 2d 1232, 1236-1237 (D. Colo. 2012) (files' 

existence and location, and suspect's ownership or at 

least access; noting that government's lack of 

knowledge of "the specific content of any specific 

documents [was] not a barrier to production"); In re  

Boucher, 2009 WL 424718, at *3-4 (D. Vt. 2009) 

(unpublished) (files' existence and location, and 

ability to authenticate them). Similarly, if a suspect 

would implicitly be asserting that the child she is 

producing is the same one that she was ordered to 

produce, it is enough if "the State could readily 

establish" that same fact. Baltimore City Dep't of  

Social Servs. v. Bouknight, 493 U.S. 549, 555 (1990). 

And if a suspect would be implicitly "reveal[ing his] 

knowledge . . . that he wrote [a handwriting sample] 

with his right hand," the rule applies if "[t]he 
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question of which hand the defendant actually used to 

complete the exemplar was 'a foregone conclusion.'" 

Commonwealth v. Nadworny,  396 Mass. 342, 363 n.12 

(1985) (quoting Fisher).  Likewise, if a defendant 

testifies that "he is the person mentioned in [a 

criminal] record," it is sufficient if that fact is a 

"'foregone conclusion.'" Commonwealth v. Diaz,  383 

Mass. 73, 76 n.5 (1981) (quoting Fisher  in addressing 

Article 12 claim). Cf. Commonwealth v. Hughes,  380 

Mass. 583, 590-595 (1980) (suggesting that rule would 

apply if information imparted by act of production were 

a "foregone conclusion"). 

In fact, the Defendant observes as much elsewhere 

in his brief (DB 19 ("[I]n United States v. Hubbell, 

530 U.S. 27, 44-45 (2000), the Court held that 

Hubbell's act of production was sufficiently 

testimonial . . . since his knowledge of the implicit 

testimonial facts associated with his act of production 

was not a foregone conclusion."), 20 ("[I]n Fisher  the 

act of production was not testimonial because the 

government had knowledge of each fact that had the 

potential of being testimonial . • 	.")). 

Here, the Defendant's act of decryption would 

communicate no more than the fact that he is capable of 

decrypting the devices at. issue. It would not 

communicate any of the additional types of information 

that the Defendant references. In this respect, the 
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act of decryption differs from conduct such as the 

provision of subpoenaed documents. For example, when a 

suspect is directed to produce a certain bank 

statement, his furnishing a particular document in 

response implicitly communicates that that document is 

the bank statement at issue and that he possessed it. 

But by decrypting the seized computers, the Defendant 

would not be asserting that he owned them, that he had 

exclusive use and control of them, that he was familiar 

with particular files thereon, or that certain files 

contain incriminating evidence. Thus, the government 

need not show that any of those forms of information 

are "foregone conclusions." 2  

As referenced above, the second major flaw in the 

Defendant's argument is that he downplays the extent of 

the knowledge that the government actually has. 

According to the Defendant, "[a]lthough he indicated to 

the police that he had encrypted his computer, he never 

specified to which of the seized computer[s] he was 

referring and the Commonwealth interviewers failed to 

establish the specific computer to which [he] had 

referenced" (DB 26; see also DB 9-13, 18-19, 27, 33, 

37-38). That is not a reasonable interpretation of . the 

2  The foregoing is not meant to imply that the 
Commonwealth does not in fact possess any evidence of 
the type referenced above. 	(See, e.g., CB 2-11, 27- 
28.) The Commonwealth's point here is that it need not 
demonstrate its possession of such evidence in order 
for the "foregone conclusion" rule to apply in these 
circumstances. 
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record. When interviewed, among other things, the 

Defendant referred to having multiple computers at his 

home, including desktops and a laptop, and to multiple 

computers of his being encrypted. (A 111 (stating, 

"Yeah, more than one," in response to question, "You 

have a computer at home? A desktop?"), 117 (referring 

to home laptop), 156 (indicating that he has more than 

one home desktop computer), 168 (stating, "you have the 

computers probably that I have at home"), 171 (stating 

"Everything is encrypted," in response to a question as 

to whether his entire computer is encrypted, and 

stating, "you're not going to get to any of my 

computers"), 173 (referring to certain software on 

laptop, and adding, "it doesn't matter whether it's on 

the laptop or it's in any other device"), 177 (stating, 

"Encryption is part of my life and my business"), 178 

(acknowledging that he has laptop).) 3  

Also, the screen of one computer showed an icon 

with the words "Attorney Leon I. Gelfgatt," and a 

window heading with the words "Leon Documents" (A 387, 

390). While the Defendant notes that certain 

encryption software will generate a "pretend screen 

used to fool unauthorized users" (DB 9, 10, 19), it is 

hard to accept the notion that a false screen bearing 

3 As to the Defendant's assertion that "all of the 
Commonwealth's allegations involve the Defendant's use 
of a laptop computer," see infra  Section I.C. 



his name would be generated for a computer that is not 

his. 

Further responding to Commonwealth's "foregone 

conclusion" argument, the Defendant contends that 

"[t]he Commonwealth holds no evidence that a password 

presently exists or that the Defendant has a present 

memory of it" (DB 6; see also DB 13, 38). Nothing in 

the case law cited by the Commonwealth suggests that 

the "foregone conclusion" rule can be overcome so 

easily - that is, simply by stating, "I told you that I 

could decrypt then, but how do you know I can decrypt 

now?" 

Thus, the conclusion remains that anything that 

would be communicated by the Defendant's act of 

decrypting his computers is in fact a "foregone 

conclusion." 4  

B. 	The Eleventh Circuit's recent decision is  
distinguishable . .  

The Defendant notes that lqtlhe Commonwealth does 

acknowledge" the decision of the United States Court of 

Appeals for the Eleventh Circuit in In re Grand Jury 

Subpoena Duces Tecum Dated March 25, 2011, 670 F.3d 

1335 (11th Cir. 2012), and he quotes the Commonwealth's 

statement as to why that decision is distinguishable 

4  As the Commonwealth previously observed, even if any 
further assertions could be read into the Defendant's 
act of decryption, they could just as easily be read 
into his telling investigators that he was able to 
perform that act (CB 27). 
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from the case here (DB 26). But - the Defendant then 

counters - "the Commonwealth completely overlooks 

United States v. Doe" (DB 26-27), which he cites as 

"Nos. 11-12268 & 11-15421, 2012 U.S. App. LEXIS 3894 

(11th Cir. Feb. 23, 2012)" (DB 15). The two decisions 

are in fact one and the same. 

This Eleventh Circuit case remains distinguishable 

for the reason offered in the Commonwealth's principal 

brief (CB 26). The court there correctly recognized 

that the "foregone conclusion" rule turns on whether 

the government already knows that which would be 

implicitly communicated by the compelled act itself. 

See Grand Jury Subpoena, 670 F.3d at 1342-1346. 

However, it found the rule inapplicable, because the 

defendant was directed to "produce the "unencrypted 

contents' of [his] digital media," but the government 

did not already "know whether any files [were] present 

on the encrypted drive; whether [the defendant had] 

access to and control over the encrypted drives; and 

whether [he was] capable of decryption." Id. at 1339-

1340, 1346-1349. Here, in contrast, the Defendant's 

compliance would not implicitly communicate that the 

devices contain any data. But in any event, the 

Commonwealth already knows that they do. And it also 

knows that the Defendant is capable of decryption. 5  

3  The Commonwealth added as follows in a footnote in 
its principal brief (CB 26 n.9): 
[footnote continues on next page] 



The Defendant responds that his case is in fact 

similar to. the Eleventh Circuit case, "in that the 

Commonwealth, as in that case, does not already know 

whether there are any specific incriminating files on 

the seized computers and whether [he] had access to and 

control over any specific computer or area of its hard 

drive" (DE 26 (emphasis added)). However, as the 

italicized words reveal, the. Defendant's statement does 

not parallel the Eleventh Circuit's. Rather, he 

attempts to raise the bar that the government must 

clear for the "foregone conclusion" rule to apply. As 

explained above, he erroneously suggests that the 

government must know information beyond anything that 

he would implicitly be revealing through his decryption 

of the computers at issue. 

The Defendant also seizes upon the Eleventh 

Circuit's statement that "[t]he touchstone of whether 

an act of production is testimonial is whether the 

government compels the individual to use 'the contents 

of his own mind' to explicitly or implicitly 

communicate some statement of fact." Grand Jury 

Subpoena, 670 F.3d at 1345, 1346, 1349 (quoting Curcio  

Note that, in this case, the Commonwealth seeks to 
have the Defendant decrypt his devices, not to 
have him produce decrypted files. Thus, the 
Defendant's act would not implicitly communicate 
anything about any files on his devices, and the 
Commonwealth would not need to show any knowledge 
regarding any files in order to satisfy the 
"foregone conclusion" rule. 
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v . United States, 354 U.S. 118, 128 (1957)). This too 

is addressed in the Commonwealth's principal brief (CB 

33 n.11). As it established, a defendant's right 

against self-incrimination is not violated merely 

because he is required to apply or utilize his own 

knowledge (CB 31-33 (citing, inter alia, Burgess, 426 

Mass. at 220 & n.5)). The right may be implicated 

where a suspect is required to convey the contents of 

his mind, but it is not offended any and all times that 

he is required to utilize it. Thus, the Eleventh 

Circuit's statement is at best imprecise. And in fact, 

it is not supported by the decision is cites (CB 33 

n.11 (explaining that, "In Curcio, the Supreme Court 

expressed concern that 'forcing Ca records] custodian 

to testify orally as to the whereabouts of nonproduced 

records requires him to disclose the contents of his 

own mind. He might be compelled to convict himself out 

of his own mouth.' 354 U.S. at 128 (emphasis 

added)")). 

The Defendant additionally claims support from 

"the key/combination analogy" that is referenced in the 

Eleventh Circuit decision and is originally derived 

from dicta in Supreme Court opinions (DB 23-24, 29- 

30). 6  The analogy is often misunderstood. As the 

6  The Defendant charges that, "[a]lthough the 
Commonwealth is quick to list 'the key to a strongbox' 
among the list of physically discoverable materials, 
citing Hubbell, glaringly omitted is the combination to. 
a safe suggested by the same Court in the other half of 
[footnote continues on next page] 



Commonwealth previously observed (CB 36 n.12), the 

Supreme Court did not suggest that the Fifth Amendment 

right turns on whether what is compelled is more akin 

to a strongbox key or a safe combination. Rather, the 

Court contrasted "being forced to surrender the key to 

a strongbox" with "telling an inquisitor the 

combination to a wall safe."- Hubbell, 530 U.S. at 43 

(emphasis added). Thus, its statement is consistent 

with the traditional focus on whether the compelled 

conduct is testimonial; and it reflects the well-

established distinction between conduct such as 

furnishing or permitting access to tangible evidence on 

one hand, and imparting information from one's mind to 

the government on the other. That is, the Court would 

be more likely to find the Fifth Amendment offended 

where a suspect is compelled to tell investigators how 

to cut a new key to a strongbox, than where he is 

required to turn over a document listing the 

combination to a wall safe. 

Once the true distinction recognized by the Court 

is appreciated, it becomes clear that the Defendant's 

decryption of his computers is actually more analogous 

to providing a key than telling a combination. It 

involves engaging in conduct that permits access and 

the analogy" (DB 29-30 (citing CB 36)). The Court's 
reference to a safe combination was in fact addressed, 
and placed in its proper context, in a footnote that 
immediately followed the reference to the strongbox key 
within the Commonwealth's brief (CB 36 & n.12). 
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furnishing tangible evidence without obstruction, as 

opposed to verbally imparting a fact stored in one's 

mind. 

C. 	This Court should give no attention to  
contentions by the Defendant that are  
inconsistent with or beyond the scope of the  
reported question, unsupported by the record,  
or insufficiently developed.  

This Court shoud give no attention to certain 

other points by the Defendant. These include arguments 

that are inconsistent with or beyond the scope of the 

question reported by the Superior Court. Rule of 

Criminal Procedure 34 provides for a case to reported 

"so far as necessary to present [al question of law" 

"which the trial judge determines is so important or 

doubtful as to require the decision of the Appeals 

Court." Questions as to which no determination and 

report have been made are thus not properly before this 

Court at this time. Rather, they can and should be 

addressed by the trial court in the normal course. 

Also, for purposes of answering the reported 

question, this Court should give no attention to 

factual assertions by the Defendant that are 

unsupported by the record. Cf. Commonwealth v. O'Neil, 

233 Mass. 535, 543 (1919) (stating that report should 

"recite or refer to facts or parts of the record 

sufficient to make intelligible the question or 

questions of law reported"). 

11 



This Court should also not address points by the 

Defendant that are not sufficiently developed to 

constitute adequate appellate argument. See, e.g., In 

re Crossen, 450 Mass. 533, 573 (2008) (stating as to 

party's "conclusory claim," "We need not and do not 

consider such skeletally developed appellate 

argument."); Commonwealth v. Keohane, 444 Mass. 563, 

572 n.6 (2005) (stating as to defendant's one-sentence. 

contention about prosecution witnesses' motives, "He 

does not identify the prosecution witnesses to whom he 

refers and this one fleeting reference does not suffice 

as appellate argument.").' 

Several points by the Defendant fall within one or 

more of these categories. First, the Defendant states 

that "[m]any of the facts offered by the Commonwealth 

are not part of the record" (DB 4). Yet he does not 

elaborate (DB 4). In any event, the Commonwealth 

disagrees with that statement, and notes that facts 

referenced in its brief are followed by citations to 

See also, e.g., Commonwealth v. Anderson, 445 Mass. 
195, 214-215 (2005) (finding that "[t]he defendant's 
cursory statement . . . [did] not rise to the level of 
appellate argument"); Commonwealth v. Gaudette, 56 
Mass. App. Ct. 494, 502 n.8 (2002) (finding that 
defendant's "fleeting assertions" regarding error in 
denial of motion for new trial "do not rise to the 
level of appellate argument within the comprehension of 
[Mass. R. App. P. 16(a)(4)]"); Mass. R. App. P. 
16(a)(4) ("The appellate court need not pass upon 
questions or issues not argued in the brief."). 
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the pages in the record where they are established 

(CB). 

Second, the Defendant asserts that "all of the 

Commonwealth's allegations involve the Defendant's use 

of a laptop computer" (DB 6, 11, 29). But the fact is 

that the Commonwealth's allegations concern the 

Defendant's perpetration of a certain scheme (CB 3-4 

(citing to record)). While they include allegations 

that the Defendant was observed using a laptop, the 

Commonwealth has not taken the position that no other 

computers were used in the alleged scheme. 

Third, the Defendant refers to his rights under 

the United States Constitution's Sixth Amendment and 

Article 14 of the Massachusetts Constitution's 

Declaration of Rights (DB 6). But he offers no 

developed argument as to these particular provisions 

(DB), and any such argument would be beyond the scope 

of the reported question (A 7,380). 

Fourth, the Defendant repeatedly protests being 

compelled to "furnish" or "reveal" his password; having 

his "knowledge" "extract[ed]," "turn [ed] over," or 

"disclos[ed]"; and the like (DB 6, 8, 14, 16, 22-24, 

29, 31, 34, 36). However, the reported question is 

predicated on the notion that "the Commonwealth's 

proposed protocol" would be followed (A 7, 380). And 

that protocol does not call for him to tell or provide 

his password to investigators; or to otherwise impart 

13 



any information, thoughts, or beliefs directly from his 

mind to the government (A 47-48). 8  

Fifth, the Defendant argues that compelling 

decryption would offend the attorney-client privilege 

(DB 7, 39-40). Yet he does not lay a sufficient 

foundation for his contention that "the contents of the 

computers seized . . . are confidential, privileged and 

protected as work product" (DB 39). In fact, elsewhere 

his confusingly states, "There is no evidence that any 

of these encrypted computers were used in furtherance 

of legal representation and one that contained client 

confidences" [sic] (DB 5). Also, his description of 

investigators' actions and his assertion that the 

"Commonwealth followed none of the prophylatic 

protocol[s] that they are supposed to follow in such 

cases" are not supported by any references to the 

record (DB 4, 39-40). And the latter assertion is 

grounded only in a nonbinding Superior Court opinion 

(DB 39). Moreover, the Defendant maintains that "[a]ny 

cooperation from [him] in permitting this access, 

8 The Defendant also states that "[i]n its own brief, 
the Commonwealth leaves open an opportunity to use the 
information broadly: 'here the Commonwealth's protocols 
provide for the act to be done privately in the 
presence of the Defendant's counsel; and not mentioned 
at trial, barring exceptional circumstances"' (DB 32 
(quoting, with added emphasis, CB 34)). As the 
Defendant appears to recognize (DB 32-33), the phrase 
"barring exceptional circumstances" was intended as a 
shorthand reference to the protocols discussed in 
greater depth elsewhere in the Commonwealth's brief (CB 
8, 34, 49 (quoting A 47-48)). 
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forced or otherwise, could also be considerd an ethical 

breach likely to result in discipline, [or] license 

suspension or revocation" (DB 40). Yet he does not 

address those Rules of Professional Conduct that would 

authorize such cooperation. See  Mass. R. Prof. Conduct 

1.6(b), 3.3(a)(2), 4.1(b). 9  

Perhaps most imporantly, the Defendant's entire 

argument based on the attorney-client privilege is 

beyond the scope of the reported question (A 7, 380). 

9  Rule 1.6(b) provides in part as follows: 
A lawyer may reveal, and to the extent required by 
Rule 3.3, Rule 4.1(b), or Rule 8.3 must reveal, 
such information: 
(1) to prevent the commission of a criminal or 
fraudulent act that the lawyer reasonably believes 
is likely to result in death or substantial bodily 
harm, or in substantial injury to the financial 
interests or property of another, or to prevent 
the wrongful execution or incarceration of 
another; 
(2) to the extent the lawyer reasonably believes 
necessary to establish a claim or defense on 
behalf of the lawyer in a controversy between the 
lawyer and the client, to establish a defense to a 
criminal charge or civil claim against the lawyer 
based upon conduct in which the client was 
involved, or to respond to allegations in any 
proceeding concerning the lawyer's representation 
of the client; 
(3) to the extent the lawyer reasonably believes 
necessary to rectify client fraud in which the 
lawyer's services have been used, subject to Rule 
3.3(e). 

Rule 3.3(a)(2) provides that "[a] lawyer shall not 
knowingly 	. . fail to disclose a material fact to a 
tribunal when disclosure is necessary to avoid 
assisting a criminal or fraudulent act by the client, 
except as provided in Rule 3.3(e)." Rule 4.1(b) states 
that "[i]n the course of representing a client .a lawyer 
shall not knowingly . . . fail to disclose a material 
fact to a third person when disclosure is necessary to 
avoid assisting a criminal or fraudulent act by a 
client, unless disclosure is prohibited by Rule 1.6." 
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The argument may be considered by the Superior Court 

after it receives guidance from this Court on the Fifth 

Amendment and Article 12 question that it has 

propounded. 

Sixth, the Defendant's brief concludes with the 

assertion that he should be granted "costs and 

reasonable fees" (DB 40). However, he cites no 

authority for the notion that he would be entitled to 

the same (id.). Further, such an award would seem 

especially unwarranted where this proceeding results 

from an implicit "determin[ation]" by the Superior 

Court that the "question of law" presented "is so 

important or doubtful as to require the decision of the 

Appeals Court," Mass. R. Crim. P. 34. Thus, this 

assertion by the Defendant, like the others discussed 

in this subsection, merits no attention. 10  

10 This Court should also give no attention to the 
Defendant's indication at the beginning of his argument 
that he is "[c]ompleting the case misquoted by the 
Commonwealth in its brief" (DB 7 (referring to United 
States v. Nixon, 418 U.S. 683, 709 (1974))). The 
Commonwealth simply divided the Nixon Court's statement 
into two parts. First it. quoted Nixon's language as to 
the general principle that the public is entitled to 
every man's evidence (CB 15). Then, in the next 
sentence, it acknowledged that the protection against 
compulsory self-incrimination is one exception to that 
principle, again citing Nixon (CB 15; see also CB 36 
(stating, that "with the privilege against self-
incrimination inapplicable, what remains is the default 
rule that the government is entitled to every person's 
evidence"; and citing Nixon)). The Commonwealth did 
not note Nixon's reference to exceptions arising from 
common-law and statutory privileges, because any such 
exceptions are beyond the scope of the reported 
question here (A 7, 380) - notwithstanding the 
[footnote continues on next page] 
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II. CONCLUSION 

For the foregoing reasons, the conclusion remains 

that this Court should answer the reported question in 

the affirmative. 

Respectfully submitted, 

MARTHA COAKLEY 
Attorne General 

Randall E. Ravitz (BB #643381) 
Thomas D. Ralph (BBO #630110) 
Assistant Attorneys General 
Criminal Bureau 
One Ashburton Place 
Boston, MA 02108 
Phone: 	(617) 727-2200 
Fax: 	(617) 573-5358 
E-mail: randall.ravitz@state.ma.us  

Dated: December 12, 2012 

Defendant's invalid attempt to bootstrap issues 
concerning the attorney-client privilege (DB 7, 39-40). 
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