
ISSUE PRESENTED 

 

Where evidence before the grand jury provided probable 

cause to issue the indictments for possession of child 

pornography—specifically, lewd exhibitions of children 

of tender years—and where the judge erred in the 

standard of review and analysis, should the order 

allowing dismissal of the indictments be vacated and 

the indictments re-instated? 

STATEMENT OF THE CASE
1
 

 

 On January 18, 2012, a Norfolk Grand Jury issued 

fourteen indictments against the defendant: seven 

indictments for possession of child pornography, G.L. 

c. 272, § 29C; and seven corresponding habitual 

offender indictments, G.L. c. 279, § 25 (R. 6-19). On 

June 7, 2012, the defendant moved to dismiss all the 

indictments (R. 20-31). The Commonwealth filed a 

written opposition (R. 32-69). On July 18, 2012, a 

hearing was held (Mitchell H. Kaplan, J.) (Tr. 1-30).
2
 

On July 31, 2012, the Commonwealth supplemented its 

opposition (R. 70-74); the defendant filed a response 

                                                 
1
 References are: impounded grand jury minutes (G.J.); 

motion hearing transcript (Tr.); record appendix (R.).    
2
 The judge issued an impoundment order for the grand 

jury minutes, the grand jury exhibits, and items the 

defendant presented at the motion hearing (Tr. 3-4, 

25). 
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(R. 75-77). On August 8, 2012, the judge issued a 

memorandum and order (R. 78-90) in which he ruled: “As 

none of photocopies 1 through 7 constitutes a ‘lewd 

exhibition’ of one of the body parts of a child listed 

in § 29C, the defendant’s motion to dismiss the 

fourteen indictments based upon his possession of 

those photocopies is ALLOWED” (R. 90).
3
 On August 21, 

2012, the Commonwealth filed its notice of appeal (R. 

91-92). On November 20, 2012, the case entered in this 

Court. 

STATEMENT OF FACTS 

Testimony and exhibits before the grand jury 

Evidence before the grand jury on the child 

pornography indictments comprised twenty-two exhibits 

and the testimony of Department of Corrections 

Sergeant Michael O’Malley and State Police Sergeant 

David McSweeney (G.J. 1-44; Exs. 1-22).
4
 Exhibits 7 

through 13 form the basis for the seven indictments 

that charge the defendant with possession of child 

pornography (G.J. 14-16; G.J. Exs. 7-13). 

                                                 
3
 The judge numbered the photos sequentially rather 

than by grand jury exhibit number. See note 6, supra.  
4
 After those indictments were returned, Department of 

Corrections Sergeant Patrick Barrett testified on the 

defendant’s criminal history, the basis for habitual 

offender indictments (G.J. 45-52; Exs. 23-25). 
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On August 31, 2011, Sergeant O’Malley searched 

the defendant’s cell at MCI-Norfolk and found in his 

padlocked footlocker an envelope addressed to “John 

Rex, MCI Norfolk, P.O. Box 43, Norfolk, Mass, 02056,” 

postmarked October 5, 2010. Inside the envelope were: 

seven photographs of completely nude young children; 

hand-drawn pictures of children engaged in sexual 

acts; a tracing of a boy holding a baseball bat; and 

the makings of a toy bear (G.J. 3-16; G.J. Exs. 7-13). 

The Department of Correction treats as contraband all 

nude photographs of adults, including those in 

magazines such as Playboy, a policy in effect since 

2002; photographs of nude children have never been 

allowed (G.J. 19-20). 

The defendant admitted to authorities that all 

the items in his footlocker belonged to him. He said 

that years earlier he had cut out and copied the 

photographs from a nudist colony pamphlet, put them in 

the envelope, and forgot about them (G.L. 17-19). The 

defendant said that although the envelope’s return 

address was “Jeff Walls,” Walls did not mail the 

photographs to the defendant in that envelope but he 

(the defendant) had cut the photographs and put them 

inside the envelope (G.J. 21).  
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The defendant would not discuss the drawings of 

children engaged in sex acts, including the one 

showing a child with his hands on an adult penis 

inserted into the child’s mouth, or the tracing of the 

boy with a bat (G.J. 22-23, 40). This tracing was the 

well-known image of Adam Walsh, the six year-old boy 

abducted and murdered in 1981, whose family helped to 

create the National Center for Missing and Exploited 

Children and for whom the Adam Walsh Act is named; 

this particular image is well known to law enforcement 

officials and others (G.J. 40-43). Also among the 

defendant’s belongings were pictures showing children 

engaged in sex acts, an adult masturbating a child’s 

penis, a child being penetrated in his anus, and a 

naked boy (G.J. 24-25).  

 Correction officers later found with the 

defendant’s belongings a letter to “Jeff” and notes to 

“Mom and Dad” and “Howie,” the latter of which states: 

“Dear Howie. Hello. By now, I expect Jeff has told you 

what’s going on. I wrote him yesterday. They found my 

‘collection’, let’s say. They read me a Miranda 

warning. I didn’t speak to them. They’re either going 

to the D.A. with it or DDU referral. Either way, it’s 

bad, very bad” (G.J. 26-29). 
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 Sergeant David McSweeney is assigned to the State 

Police Detective Unit at the Norfolk District 

Attorney’s Office where he supervises the State Police 

Sexual Assault and Child Abuse Unit and specializes in 

search and seizure of digital evidence and forensics. 

He has extensive training in computer forensics and 

child pornography and has been involved in over one 

hundred child pornography cases. He has extensive 

training and experience viewing images and consulting 

with physicians and confirming the ages of children in 

images through the National Center for Missing and 

Exploited Children (G.J. 32-35). Sergeant McSweeney 

determined that the children in exhibits 7-13 were 

under age eighteen. After studying their eyes, facial 

structure, and bone structure, he concluded they were 

not “virtual,” “morphed,” or “computer-generated” but 

were real children (G.J. 35-37, 39-40).   

Sergeant McSweeney described exhibits 7-13 to the 

grand jurors as follows. Exhibit 7 shows several 

individuals, four under age eighteen and at least two 

of whom who are prepubescent; the children are fully 

nude and appear to be standing on rocks (G.J. 34-35). 

Exhibit 8 shows a completely nude young boy with shoes 

on, his back to the viewer; his buttocks are exposed 
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(G.J. 37). Exhibit 9 shows a completely nude young boy 

in sandals standing sideways; his penis is exposed 

(G.J. 37-38). Exhibit 10 shows two young nude 

prepubescent boys standing beside an outdoor shower 

facing the camera; their penises are exposed (G.J. 

38). Exhibit 11 shows a young male and young female, 

both prepubescent, facing the camera; the female 

appears younger or smaller than the male and her head 

leans on his shoulder; she appears to be smiling while 

he stares at the camera; their genitals are exposed 

(G.J. 38). Exhibit 12 shows a completely nude young 

boy facing the camera, one leg on a rock; his buttocks 

are exposed (G.J. 38-39). Exhibit 13 combines two 

photographs: the larger shows a completely nude young 

boy facing the camera while picking up a bicycle; his 

penis is exposed; the inset, identical to exhibit 9 

but reduced in size, shows a completely nude boy 

standing sideways; his penis is exposed (G.J. 39). 

After the grand jurors returned the seven 

indictments for possession of child pornography, they 

were presented evidence of the defendant’s criminal 

history that forms the basis for the habitual offender 

indictments: a 1996 conviction for rape of a child, 

for which the defendant was sentenced to 16-20 years, 
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state prison; two convictions for dissemination of 

matter harmful to minors, for which he was sentenced 

to 4-5 years, state prison; a conviction for malicious 

explosion, for which he was sentenced to 8-10 years, 

state prison; a conviction for attempt to commit a 

crime, for which he was sentenced to 4-5 years, state 

prison; and three additional convictions for 

dissemination of matter harmful to minors, for which 

he was sentenced to 4-5 years, state prison (G.J. 45-

52; Exs. 23-25). 

Exhibits 7-13 as described in the Commonwealth’s 

opposition to the defendant’s motion to dismiss5 

 

Exhibit 7 is a black and white photograph showing 

two boys of various ages, two girls of various 

ages, and one adult male, all naked while 

standing on rocks in front of a body of water.  

Two of the children are wearing sandals. The 

adult is holding the youngest girl in his arm 

while hugging the other girl who is standing next 

to him. The girl who is standing is covering her 

vaginal area with her hand.  The vaginal area of 

the girl being held cannot be seen as she is 

turning into the man.  His arm is around her 

buttock.  The children are all smiling. 

 

Exhibit 8 is a black and white photograph of the 

back of a boy.  The boy is naked, exposing his 

buttocks, and wearing shoes and socks.  His face 

cannot be seen.  No one else can be viewed, but 

the photograph appears to have been cropped since 

other feet can be seen and it appears that the 

boy was in a group. 

 

                                                 
5
 (R 33-34). 
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Exhibit 9 is a black and white photograph of a 

boy who is wearing sandals and turned to his 

left.  It is a side-view shot, but the boy’s 

penis is visible.  The boy’s arms are up and it 

appears that he is doing something which cannot 

be seen in the picture. 

 

Exhibit 10 is a black and white photograph which 

shows two boys.  One boy is standing in front of 

the other (the photograph is cut at the knees so 

the complete legs are unseen).  The boy in front 

is naked with his eye closed. The boy behind has 

his hands up and appears to be pouring water on 

the boy in front of him.  The penis of each boy 

is exposed.     

 

Exhibit 11 is a black and white photograph which 

shows a naked boy and girl standing close beside 

each other; the girl has her head on the boy’s 

shoulder and is smiling at the camera; the boy is 

staring straight into the camera, and he is not 

smiling. 

 

Exhibit 12 is a black and white photograph of a 

small boy whose back is to the camera and appears 

to be walking into a body of water.  The boy is 

naked and his buttocks are the center of the 

photograph. 

 

Exhibit 13 is a black and white photograph of a 

naked boy who is bent over a bicycle as he holds 

onto the seat.  The boy is naked except for his 

sandals.  He is not looking at the camera, but 

his penis can be seen in the center of this 

photograph.  Exhibit 9 appears in the left corner 

of the photograph (below the bicycle bell).   

 

 

 

 

 

 

 



 9 

Exhibits 7-13 as described in the motion judge’s 

memorandum and order6 

 

The judge characterized exhibits 7-13 as “all grainy, 

black and white photocopies of photographs” and 

described them as: 

1. Photocopy 1 [G.J. Ex. 9] is an image of a nude 
boy, perhaps 8 or 9 years old, in profile. It 

is approximately 1 inch by 2 ½ inches. The 

genitalia are not particularly visible. It is 

cropped from a photograph of a Christmas party 

with a dozen or so adults and children standing 

about.  

 

2. Photocopy 2 [G.J. Ex. 7] is a 2 by 3 inch 
photograph of a man with four children standing 

on a rock by the sea. It has the appearance of 

a classic vacation photograph, although all 

five are nude. It appears that the adult is the 

father; he holds the youngest of the children 

(presumably his), while the other three stand 

nearby. The father’s genitalia and two of the 

children’s are visible, but they are clearly 

not the focus of the photograph. 

 

3. Photocopy 3 [G.J. Ex. 8] is 1 by 3 inches. It 
depicts a boy, perhaps 6 or 7 years of age, 

seen from the rear. He is nude, except for gym 

shoes and sox. The image is cropped from a 

photograph of dozens of adults and children who 

appear to be playing games or standing about. 

In the full photograph, the boy’s image is to 

the side and back of this large group of 

people. 

 

 

 

 

                                                 
6
 (R. 82-83). The judge listed the photographs 

sequentially, not by grand jury exhibit number; for 

ease of reference, the Commonwealth has added the 

corresponding grand jury exhibit number in bold.  
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4. Photocopy 4 [G.J. Ex. 10] is a 1 ½ by 2 inch 
photograph of two nude boys engaged in horse 

play with a garden hose beside what appears to 

be a beach house. The genitalia of one of the 

boys is visible toward the bottom of the image. 

 

5. Photocopy 5 [G.J. Ex. 11] is a 1 ½ inch by 3 
inch photograph of two nude children, perhaps 

ages five and seven. They appear to be brother 

and sister. They are side by side and face the 

camera; the girl appears to have her arm around 

her brother’s waist. He holds a towel. Her 

pubic area and his genitalia are clearly 

visible, but the focus of the photograph is 

their faces. 

 

6. Photocopy 6 [G.J. Ex. 13] is a 2 by 3 inch 
cropping from a photograph in a National 

Geographic magazine article about China. It 

depicts a naked boy picking up a bicycle. The 

full photograph shows a boy in jeans and a t-

shirt stepping up onto an old stone path and 

the naked boy picking up a very modern looking 

bicycle beside him. The caption explains that 

the naked boy has just come from a swim. The 

purpose of the photograph appears to be to 

illustrate the mix of ancient culture and 

modern ways in the village in which these boys 

live. The naked boy’s genitalia is barely 

visible. 

 

7. Photocopy 7 [G.J. Ex. 12] is a 1 by 3 inch 
cropping from a photograph in a sociology 

textbook. It shows a naked boy of 5 or 6 from 

the rear standing at the ocean’s edge. The 

photograph appears on the first page of a 

chapter entitled: “Microsociology: Testing 

Interaction Theories.” The full photograph show 

four boys of similar age but different ethnic 

groups about to go for a swim. It was taken in 

1900. The photograph is used to compare the 

norm for skinny dipping in Puerto Rico at the 

turn of the century with the use of swim wear 

in the United States at the same time. 
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In his Memorandum of Decision and Order on Motion to 

Dismiss, the judge concluded that exhibits 7 through 

13 did not constitute a “‘lewd exhibition’ of one of 

the body parts of a child listed in § 29C” and allowed 

the defendant’s motion to dismiss the fourteen 

indictments (R. 78-90). 

ARGUMENT 

 
Where evidence before the grand jury provided probable 

cause, and the judge erred in applying the standard of 

review, the indictments for child pornography and 

habitual offender should be re-instated. 

 

The grand jury heard evidence to support probable 

cause to believe that the defendant possessed child 

pornography. Specifically: the defendant admitted 

possessing the photographs of naked children; he 

admitted he cut out and “collect[ed]” the photographs; 

the images, presented to grand jurors as exhibits, 

showed young children totally nude, their genitals 

exposed; a state police sergeant with extensive 

training in child pornography cases testified that the 

children in the photographs were actual children under 

age eighteen. Where this evidence satisfied probable 

cause for indictments charging the defendant with 

possession of child pornography, the indictments 

should not have been dismissed.  
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Beginning with the standard that a motion judge 

must apply, the judge does not ordinarily delve into 

the adequacy or competency of evidence on which an 

indictment is based. Commonwealth v. Coonan, 428 Mass. 

823, 825 (1999), quoting Commonwealth v. McCarthy, 385 

Mass. 160, 163 (1982); Commonwealth v. Salman, 387 

Mass. 160, 166 (1982). An indictment need only be 

minimally sustained by enough evidence to establish 

the identity of the accused and probable cause to 

arrest. Commonwealth v. Arroyo, 442 Mass. 135, 142 

(2004); Commonwealth v. McCarthy, 385 Mass. at 163. 

The question to be answered is whether the grand jury 

heard information that was reasonably trustworthy and 

that would lead a prudent person to believe the 

defendant committed the offense charged. Commonwealth 

v. O’Dell, 392 Mass. 445, 450-452 (1984); Commonwealth 

v. McCarthy, 385 Mass. at 163.  

This standard “offers no sure mechanical guide 

for assessing sufficiency, but it has been employed 

primarily to strike down indictments in cases where a 

grand jury has heard no evidence identifying the 

defendant as the perpetrator of an offense or where 

the grand jury has heard no evidence whatever that 

would support an inference of the defendant’s 
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involvement.” Commonwealth v. Tam, 49 Mass. App. Ct. 

31, 37 (2000), quoting Commonwealth v. Club Caravan, 

Inc., 30 Mass. App. Ct. 567, 571 (1991). This case is 

not that rare instance where a court could confidently 

say that the grand jury heard no evidence that the 

defendant committed a crime.  

Logically linked to the probable cause standard 

are three principles: (1) an indictment is not to be 

dismissed simply because the evidence probably would 

not have been sufficient to overcome a motion for a 

required finding of not guilty, Commonwealth v. Club 

Caravan, Inc., 30 Mass. App. Ct. at 567; (2) the court 

should not substitute its own view of the evidence for 

that of the grand jury, Commonwealth v. Bean, 435 

Mass. 708, 714-715, & n. 15 (2002); and (3) the court 

reviews the evidence before the grand jury in the 

light most favorable to the Commonwealth, Commonwealth 

v. Levesque, 436 Mass. 443, 444 (2002), citing 

Commonwealth v. Catalina, 407 Mass. 779, 781 (1990).  

A. Evidence before the grand jury supplied probable 
cause to support the indictments. 

 

The order allowing dismissal of the indictments 

should be vacated because evidence before the grand 

jury provided ample probable cause for the indictments 
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charging the defendant with possession of child 

pornography. Probable cause does not require the same 

type of specific evidence on each element of the 

offense as needed to support a conviction; there is a 

substantial difference between the amount and modes of 

proof needed to establish guilt in a criminal trial 

and the much less exacting standard of probable cause. 

Commonwealth v. Colon, 431 Mass. 188, 193 (2000); 

Commonwealth v. O’Dell, 392 Mass. at 451; Commonwealth 

v. O’Neil, 51 Mass. App. Ct. 170, 172, rev. denied, 

434 Mass. 1104 (2001).  

The indictments charge the defendant under G. L. 

c. 272, § 29C with child pornography, the elements of 

which are that the defendant (1) knowingly possessed a 

photograph or other similar visual reproduction or 

depiction by computer; (2) depicting a child that the 

defendant knew or reasonably should have known was 

under the age of eighteen; (3) in a pose of a lewd or 

sexual nature as defined in the statute; and (4) with 

knowledge of the nature or content of the material. 

Commonwealth v. Hall, 80 Mass. App. Ct. 317, 327, rev. 

denied, 460 Mass. 1116 (2011).  

While Hall describes the third element as “in a 

pose of a lewd or sexual nature as defined in the 
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statute,” the statute does not define “lewd.”
7
 The 

factors typically applied in assessing whether an 

image is “lewd” are outlined in United States v. Dost, 

636 F.Supp. 828 (S.D. Cal. 1986), aff’d 812 F.2d 1239 

(9th. Cir.), cert. denied 484 U.S. 856 (1987), the 

seminal child pornography case. Recently in 

Commonwealth v. Sullivan, 82 Mass. App. Ct. 293, 301-

305, rev. denied, --- Mass. --- (November 28, 2012), 

this Court applied these factors in determining if an 

image of a nude girl was “lewd.” These factors embody 

the common understanding of “lewd” in the sense of 

“sexually unchaste or licentious; suggestive of moral 

looseness; inviting sensual desire or imagination; 

indecent, obscene, or salacious.” See Webster's New 

International Dictionary (3d ed. 2002); see also 

Commonwealth v. Quinn, 439 Mass. 492, 500, n. 13 

(2003) (“lewd” commonly means preoccupied with sex and 

sexual desire, lustful, or obscene, indecent); 

Commonwealth v. Kenney, 449 Mass. 840, 850, n. 8 

                                                 
7
 In the motion to dismiss, the defendant did not 

contest that he possessed exhibits 7-13 or that the 

children were real, under 18, and nude (R. 24), only 

that the exhibits were a lewd exhibition of unclothed 

genitals, pubic area, buttocks, or female breast as 

required by the statute. 
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(2007) (“lewd” commonly understood to refer to 

something indecent or offensive).  

Applying the factors, the first factor asks 

“whether the focal point of the visual depiction is on 

the child's genitalia or pubic area.” Dost, 636 

F.Supp. at 832. In each exhibit, the genitalia or 

buttocks of the child is in the center of the 

photograph, thus rendering this the focal point.    

The second factor asks “whether the setting of 

the visual depiction is sexually suggestive, i.e., in 

a place or pose generally associated with sexual 

activity.” Dost, 636 F.Supp. at 832. Exhibit 10 has a 

shower setting, which is arguably sexually suggestive, 

particularly as to young children. See, e.g., United 

States v. Larkin, 629 F.3d 177, 183 (3d Cir. 2010) 

(although not commonly associated with sexual 

activity, “showers and bathtubs are frequent hosts to 

fantasy sexual encounters as portrayed on television 

and film” and “potentially as much of a setting for 

fantasy sexual activity as is an adult’s bedroom”).  

The third factor asks if the child is “depicted 

in an unnatural pose, or in inappropriate attire, 

considering the age of the child.” Dost, 636 F.Supp. 

at 832. Exhibit 11 shows a naked prepubescent girl 
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with her head on a taller naked prepubescent boy’s 

shoulder. Based on the childrens’ ages, development, 

nakedness, gender, and expressions, the pose can be 

considered unnatural. 

The fourth factor asks “whether the child is 

fully or partially clothed, or nude.” Dost, 636 

F.Supp. at 832. All the children in the seven exhibits 

are completely nude. As this Court remarked in 

Commonwealth v. Sullivan, 82 Mass. App. Ct. at 305, n. 

10, the children are well past toddler age and would 

normally be expected to be clothed. 

The fifth factor asks “whether the visual 

depiction suggests sexual coyness or a willingness to 

engage in sexual activity.” Dost, 636 F.Supp. at 832. 

One court described this factor as “over-generous to 

the defendant” because “lasciviousness is not a 

characteristic of the child photographed but of the 

exhibition which the photographer sets up for an 

audience that consists of himself or likeminded 

pedophiles.” United States v. Goodale, 831 F.Supp. 2d 

804, 811 (D.Vt. 2011), Id. at 6, quoting United States 

v. Wiegand, 812 F.2d 1239, 1244 (9th Cir. 1987).
8
  

                                                 
8
 See also, United States v. Wolf, 890 F.2d 241, 246 

(10th Cir. 1989) (in applying fifth factor, refusing 
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The sixth factor asks if the visual depiction is 

“intended or designed to elicit a sexual response in 

the viewer.” The First Circuit called this “the most 

confusing and contentious of the Dost factors,” as it 

invites more questions than it answers. United States 

v. Amirault, 173 F.3d 28, 34 (1st. Cir. 1999).  

No individual Dost factor need be belabored under 

a probable cause analysis. And while the factors may 

be relevant, they are not exhaustive. See United 

States v. Frabizio, 459 F.3d at 87-88 (overemphasis on 

Dost factors may improperly limit scope of statutory 

term “lascivious exhibition”).  

In addition to a Dost analsyis, in Sullivan this 

Court asked whether “other evidence or characteristics 

of the photograph indicate that it is not lewd[,]” 

with the “understand[ing] that such a photograph does 

not have to have any level of artistic or educational 

                                                                                                                                     
to require that child exhibit lust, wantonness, sexual 

coyness or inappropriate precocity); United States v. 

Frabizio, 459 F.3d 80, 89 (1st Cir. 2006) (“absence of 

a sexual come-on, though, does not mean that an image 

is not lascivious”); United States v. Knox,  32 F.3d 

733, 747 (3rd Cir. 1994) (“Children posing for 

pornographic pictures may suffer dramatic harm 

regardless of whether they have an ‘adult’ look of 

sexual invitation or coyness of their face”); United 

States v. Johnson, 639 F.3d 433, 440 (8th Cir. 2011) 

(“even images of children acting innocently can be 

considered lascivious if they are intended to be 

sexual”; suggestion of sexual coyness not relevant).  
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value to be protected. It just needs to be not lewd.” 

Commonwealth v. Sullivan, 82 Mass. App. Ct. at 306-308 

(“although this is not a simple case involving . . . a 

stark close-up of a naked child’s open genitalia, our 

independent review confirms that this is a lewd 

exhibition of a child’s breasts and pubic area and 

therefore an exploitation of her developing 

sexuality). Again, appellate review in Sullivan 

followed conviction; the Court did not review for 

probable cause. 

While mere visual depiction of a nude child may 

be insufficient to support a charge of child 

pornography, Commonwealth v. Provost, 418 Mass. 416, 

423 (1994), here the standard of probable cause was 

satisfied. The defendant collected nude photographs of 

very young children. The photographs are not keepsakes 

such as baby pictures. See Sven v. Chandler, 2009 WL 

3335347, *6 (N.D.Ill. 2009) (“This is not a situation 

which is clearly and only reasonably mere nudity that 

the Supreme Court intended to protect such as, for 

example, a parent’s innocent picture of his or her 

baby in the bath”). Nor do they depict the defendant’s 

family members. The defendant did not collect the 

photographs to make an artistic statement or for 
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educational purposes. The only reasonable inference is 

that he kept them to fulfill deviant sexual desires. 

His confiscated letters corroborate the point, where 

he refers to the seized materials as his “collection,” 

admits he will be held accountable, and acknowledges 

that the confiscation of the photographs is “bad, very 

bad.” Despite limited space and access and prison 

rules prohibiting it, the defendant kept his 

“collection” because having photographs of completely 

naked young children was vital to him. Notably, he did 

not keep intact magazines or textbooks or brochures in 

his footlocker; and these photographs were not in a 

National Geographic magazine or in a textbook or in an 

art museum; instead, each photograph had been 

carefully chosen and excised. See Commonwealth v. 

Sullivan, 82 Mass. App. Ct. at 306 (picture was “on a 

Russian photograph-sharing Web site, not in a medical 

textbook, National Geographic pictorial, or in an art 

museum”) (emphasis added). This distinction is 

critical. The defendant stripped photographs of 

totally nude young children from whatever source they 

may have once had in an entirely separate unrelated 

context.  
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Reasonable grand jurors could conclude that the 

defendant possessed child pornography based not only 

on the images themselves, but how he stored them, what 

he stored them with (i.e., a drawing of a child being 

penetrated orally by a penis), and other items he 

possessed (i.e., a drawing of a child being penetrated 

anally). He kept exhibits 7-13 in a prison-issued 

locker with: a teddy bear; drawings of young children 

engaged in sex acts with adults; and a tracing of Adam 

Walsh, the six year-old child who was kidnapped and 

murdered and whose case sparked federal legislation to 

protect children from sexual predators. Reasonable 

grand jurors could infer that the toy and drawings 

were meant to facilitate the defendant’s sexual 

fantasies about and lustful feelings toward young 

children, further confirmation that exhibits 7-13 were 

lewd. See United States v. Nyhan, 2012 WL 5906745 

(E.D.N.C. 2012) (in federal proceeding for sexually 

dangerous person, court found that respondent changed 

to collecting pictures of children in original form in 

books, magazines, or newspapers rather than continuing 

to obsessively cut them out and make collages in order 

to avoid detection by prison staff; and court rejected 

claim that he possessed memoir by woman kidnapped as 
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child and sexually abused for 18 years, as well as 

newspaper articles detailing sex crimes against 

children, to gain insight into his own offending).  

Quite germane is a case where surrounding context 

was most relevant. Noting that “[n]ude is not 

synonymous with lewd,” the court found ample evidence 

to support convictions for conspiring to create child 

pornography where the defendant planned to photograph 

his cellmate’s young nephew at a nude beach: 

[R]easonable jurors could conclude defendants 

agreed to take photographs exhibiting [the 

nephew’s] genitals and pubic area. [The defendant 

and his cellmate] are “life partners” and former 

cellmates serving time for committing lewd acts 

on a minor. [The cellmate] is admittedly 

attracted to 8 to 12 year old boys. [The 

cellmate’s] letter to [the defendant] state [the 

cellmate] thought [the nephew] was cute, wanted 

nude photographs of [the boy], and hoped to get 

them before [the boy] grew pubic hair. In other 

words, an incarcerated pedophile attracted to 8 

to 12 year old boys asked his convicted pedophile 

“life partner” for photographs of a “cute” 12-

year-old boy, preferably nude, and preferably 

taken before the boy grew pubic hair. Reasonable 

jurors could conclude [the cellmate] wanted 

pictures of [the boy’s] genitals and pubic area, 

and that [the defendant] knew it. The same 

evidence refutes defendants’ contention that 

insufficient evidence shows [the defendant] knew 

the nude photographs of [the boy] would sexually 

stimulate [the cellmate]. 

 

People v. Casey, 2007 WL 2770855, *1-5 (Cal.App. 4 

Dist), aff’d, United States v. Casey, 468 Fed.Appx. 

671 (9th Cir. 2012).  
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In sum, the evidence before this grand jury 

provided probable cause that the defendant possessed 

child pornography.   

B. The motion judge committed errors of law. 

The judge erred by: dismissing the indictments on 

concluding “a jury could not constitutionally convict 

the defendant for possessing these photocopies” (R. 

82); substituting his view of the evidence for that of 

the grand jury (R. 82-87); and reviewing evidence in 

the light most favorable to the defendant (R. 82-88).  

The judge erroneously fashioned and substituted 

his own standard of review. At the motion hearing, the 

judge expressed perplexity regarding the appropriate 

standard of analysis (Tr. 11-12, 19, 21). In his 

ruling, while initially acknowledging the correct 

standard, the judge characterized McCarthy as 

ultimately inapplicable (R. 81-82). There is only one 

standard—did evidence before the grand jury establish 

probable cause to arrest? This applies to all cases 

without exception. The judge’s complaint that applying 

the proper standard was “like trying to fit a square 

peg in a round hole” (R. 80) ignores the long-settled 

applicability of the McCarthy standard.  
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The judge dismissed the indictments after 

concluding that the evidence would not be sufficient 

to overcome a motion for a required finding of not 

guilty (R. 82).
9
 But the grand jury need only hear 

evidence sufficient to establish probable cause to 

arrest. What the Supreme Judicial Court concluded in 

another case is apt here: “the judge appeared to 

conflate the standards applicable to reviewing the 

sufficiency of evidence to support an indictment, and 

whether there was sufficient evidence to warrant a 

finding of guilt at trial. The standards are not the 

same.” Commonwealth v. Moran, 453 Mass. 880, 886 

(2009) (citations omitted). In vacating the dismissal 

of that indictment, the Court emphasized that “[i]n 

reviewing an indictment, there is no need to determine 

                                                 
9
 Interestingly, in the Sullivan case the motion judge 

denied the defendant’s similar motion to dismiss the 

indictment based on the element of lewdness, ruling:  

This Court cannot say, as a matter of law, that 

no reasonable jury could conclude that Exhibit 1 

meets the statutory requirement of a lewd 

exhibition, in the light of the common 

understanding of lewd as preoccupied with sex and 

sexual desire, lustful, or obscene and indecent. 

Accordingly, in the context of a motion to 

dismiss for lack of probable cause, this Court 

will not substitute its view of Exhibit 1 for 

that of the Grand Jury (R. 67). 

The defendant did not challenge this ruling on appeal. 

See Commonwealth v. Sullivan, 82 Mass. App. Ct. 293 

(2012). 
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whether the evidence presented to the grand jury would 

be enough to warrant a petit jury in finding the 

defendant guilty.” Id. at 887.  

In Commonwealth v. Sullivan, this Court cited 

Commonwealth v. Bean, 435 Mass. at 714-715, and ruled 

that the standard of review on appeal as to whether 

the image was lewd should be de novo rather than for 

the sufficiency of the evidence under Commonwealth v. 

Latimore, 378 Mass. 671 (1979), even if there had been 

no express First Amendment challenge, “because 

photographs depicting the breast or genitals of a 

minor have been held to be protected by the First 

Amendment as long as they are not lewd or lascivious . 

. . .” Commonwealth v. Sullivan, 82 Mass. App. at 303. 

But independent review by this Court occurred after 

trial. Here, the judge expressly adopted that standard 

“to the pretrial stage of this case” and also in 

effect converted the motion to dismiss into a motion 

in limine (R. 81-82). 

Second, the judge substituted his own view of the 

evidence for that of the grand jury by injecting 

extrinsic source captions and quotations not before 

the grand jury, as well as his own interpretations of 

the images. Several examples suffice.  
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For exhibit 11, the judge presumed that the 

children “appear to be brother and sister” and that 

the girl “appears to have her arm around her brother’s 

waist” (R. 83). The judge also stated that “her pubic 

area and his genitalia are clearly visible, but the 

focus of the photograph is their faces” (R. 83). In 

doing so, the judge engrafted his own view of the 

image; reasonable grand jurors could find the focal 

points in this fully frontal, head to mid-leg, view of 

prepubescent children to be their genitalia, not their 

faces. Important to keep in mind is that these are 

children of tender years, defined under common law as 

under age fourteen. See generally, Commonwealth v. 

Colon, 431 Mass. at 191 (child of “tender years” 

incapable of consenting to kidnapping), citing Chatwin 

v. United States, 326 U.S. 455, 461 (1946); 9 J. 

Wigmore, Evidence § 2514 (3d ed.). By grafting onto 

exhibit 11 an imaginary sibling affiliation (and 

implied non-sexual affection), the judge distorted the 

analysis.  

For exhibit 7, the judge made another 

presumption—that the adult was holding his own child 

(R. 82). There was no evidence before the grand jury 

regarding any familial relationships, or any 
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relationships at all; such speculation has no place in 

the analysis. Furthermore, for exhibit 9, the judge 

referenced a “Christmas party” (R. 82), but there was 

no Christmas party—or any party—in  exhibit 9, only a 

photograph of a small fully nude boy with his penis 

clearly observable.  

The judge also made a factual error when he 

stated that the grand jurors could have based their 

decision to issue the indictments in part on evidence 

of the defendant’s prior crimes (R. 78-79, 81). The 

grand jurors heard no evidence about prior crimes that 

formed the basis for the habitual offender indictments 

until after they returned indictments for child 

pornography; indeed, they were told before they 

returned the child pornography indictments that there 

was no allegation of any other crime than those in the 

draft bills for child pornography (G.J. 43, 45-51).
10
   

                                                 
10
 Although not raised by the defendant, the judge 

remarked that “inflammatory material” was presented to 

the grand jury (R. 81). But evidence of hand-drawn 

depictions of children engaged in sexual acts and a 

tracing of Adam Walsh was relevant to the defendant’s 

“collection” that includes the images that form the 

basis for the indictments and to his state of mind 

(G.J. 43-44). See Commonwealth v. Sullivan, 82 Mass. 

App. Ct. at 309-310 (no abuse of discretion by trial 

judge in admitting photographs defendant viewed at 

library, including those found in search category for 

“kids,” those of girl whose image formed basis for 



 28 

Third, the judge erred in reviewing the evidence 

before the grand jury in the light most favorable to 

the defendant. For example, for exhibits 7, 9, and 13, 

the judge neglected to note that the images were 

either frontal views or that the child’s genitals were 

clearly visible (R. 82-83). In addition, the judge 

found it benign that the defendant cut out photographs 

of nude children (R. 88). The defendant hid a self-

described “collection” in a small envelope, kept it in 

a padlocked locker in his cell, and acknowledged after  

it was found by authorities that this was “bad, very 

bad” and that he could be prosecuted (G.J. 29). The 

judge ignored this consciousness of guilt and placed 

undue weight on the photographs’ purportedly original 

sources, which, as shown above, the judge detailed at 

length and incorporated into his analysis of the 

images themselves (R. 82-87).  

The judge also seemed to find it significant that 

the photographs were taken from books and a magazine 

available for purchase by the public (R. 81, 87). To 

find that a cropped photocopy cannot be disassociated 

from the source photograph (R. 85, 89) is to favor the 

                                                                                                                                     
charged crime, and those yielding information on 

photograph-sharing site). 
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defendant rather than to view the evidence in the 

light most favorable to the Commonwealth, as required. 

See United States v. Cannon, 2011 WL 2600682, *16-17 

(W.D.Ark. 2011) (probable cause existed based on 

detective’s belief that photograph of nude pre-

pubescent male was “lewd,” and court rejected 

defendant’s argument on “legality of the image” that 

came from book by person whose work appeared in art 

museums and galleries). Courts in other jurisdictions 

have suggested that a reasonable jury may consider 

evidence of cropping from a larger innocuous image, or 

a focus on a specific area, to support a finding of 

lewdness. See, e.g., United States v. Stewart, 839 

F.Supp.2d 914, 923-924 (E.D.Mich. 2012) and cases 

cited.  

The judge also stated that “the defendant did not 

commit an act of sexual abuse of a child when he cut 

[the photographs] out” (R. 89). It is not clear what 

the judge meant by this statement, but sexual abuse is 

not required to violate the statute. As this Court 

recently stated, viewing of a “revealing photograph” 

of a child on the cusp of puberty amounts to 

“continuing victimization”; sexually abuse need not be 

depicted to constitute sexual exploitation in 
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violation of the statute and the statute’s compelling 

purpose to protect the psychological and emotional, as 

well as physical, well-being of young children. 

Commonwealth v. Sullivan, 82 Mass. App. Ct. at 307. It 

is significant that the defendant did not store 

textbooks or magazines that incidentally contained a 

nude photograph. He deliberately selected and 

extracted and squired away photographs of nude 

children of tender years.  

In sum, the judge should not have injected 

information that was peripheral to the defendant’s 

“collection” and that was not before the grand jury, 

should not have considered whether the evidence would 

survive a motion for a required finding of not guilty, 

and should not have assessed the evidence in the light 

most favorable to the defendant.  

C. The grand jury’s decision should not be 
disturbed; whether the defendant possessed child 

pornography is a question of fact for trial. 

 

“[W]hether a given depiction is lascivious is a 

question of fact for the jury.” United States v. 

Frabizio, 459 F.3d at 85; United States v. Rivera, 546 

F.3d 245, 253 (2d Cir. 2008) (approving instructions 

for jury to determine if image was lascivious). One 

court noted that apparently “the removal of the 
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question [of whether a particular image depicts a 

child in a lewd exhibition] from the hands of the jury 

through a pretrial motion is without precedent.” 

United States v. Goodale, 831 F.Supp. 2d at 808, 

citing United States v. Frabizio, 459 F.3d at 88 (“No 

other circuit court, as best we can tell, has ever 

approved the use of the Dost factors in a pretrial 

proceeding to remove the consideration of the 

lasciviousness of an image from a jury”). 

 As discussed above, it is not the judge’s role 

to substitute his judgment for the collective 

determination of the grand jury. Compare Commonwealth 

v. Lavigne, 42 Mass. App. Ct. 313, 314-315 (1997) 

(standard for “indecent” touching measured by 

society’s contemporary moral values); United States v. 

Frabizio, 459 F.3d at 84-85 (whether depiction was 

“lascivious exhibition of genitals” was commonsense 

concept presenting question of fact for jury of laymen 

guided by reasonable intelligence and common 

understandings and practices).  

Here, a petit jury, properly instructed, should 

determine whether the Commonwealth can establish 

beyond a reasonable doubt that the exhibits are a lewd 

exhibition prohibited by G.L. c. 272, § 29C. See State 
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v. Brabson, 7 So.3d 1119 (Fl. App. 2 2008) (reversing 

judge’s order granting dismissal; whether depiction 

meets Dost test best left to fact-finder; “issues of 

fact cannot and should not be resolved by a court on a 

motion to dismiss a criminal case”). Where the 

Commonwealth presented sufficient evidence to support 

probable cause that the defendant possessed child 

pornography, the “time-honored rule” that “courts 

ordinarily do not ‘inquire into the competency or 

sufficiency of the evidence before the grand jury . . 

. .’” should be respected. Commonwealth v. Moran, 453 

Mass. at 883-884 (quotation omitted).  

Article 30 of the Massachusetts Constitution 

vests the District Attorney with the authority to 

prosecute crimes within his jurisdiction. Commonwealth 

v. Pyles, 423 Mass. 717, 719 (1996).  Prosecutors have 

a broad scope of discretion in choosing whether they 

will bring charges and in determining what charges 

they will bring. Commonwealth v. Zuzick, 45 Mass. App. 

Ct. 71, 74 (1998), citing Cambridge v. Phillips, 415 

Mass. 126, 130 (1993). The Commonwealth had probable 

cause to believe that exhibits 7-13 were lewd 

exhibitions of children and exercised its discretion 

to seek indictments for that crime; the grand jurors 
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agreed. The ultimate decision on whether the defendant 

possessed child pornography should be made at trial by 

a petit jury after hearing all the evidence and being 

instructed on the elements of the crime of possession 

of child pornography and the Commonwealth’s burden to 

prove each element beyond a reasonable doubt. 

Commonwealth v. Bell, 67 Mass. App. Ct. 266, 274, & n. 

8 (2006), rev. denied, 451 Mass. 1101 (2008), citing 

Commonwealth v. Robinson, 373 Mass. 591, 592 (1977) 

(adequacy of evidence presented to grand jury cannot 

be tested by motion to dismiss; only “very limited 

departure” where grand jury hears no evidence of 

criminality).  

CONCLUSION 

 
The order dismissing the indictments should be 

reversed and the indictments should be re-instated.  
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for the Commonwealth, 
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