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Argument 

The Commonwealth replies to the defendant’s brief as 

follows: (1) in assessing the images of nude children that the 

defendant hand-picked and kept in a self-described “collection,” 

the grand jurors properly applied the meaning that ordinarily 

attaches to the words “lewd exhibition”; (2) any “original 

source” for the images was irrelevant to the determination of 

probable cause because the images had been entirely severed from 

any previous purpose or context; and (3) probable cause was met 

by the seven images that show entirely unclothed children well 

past babyhood or toddler age with their genitals or buttocks 

centrally arrayed.    

A. Legal instructions on “lewd exhibition” were not 

required; the grand jurors were entitled to apply the 

common sense meaning of the words. 

 

First, the defendant emphasizes that the grand jurors were 

not instructed on what constitutes “child pornography” or what a 

“lewd exhibition” might be; he claims this supposed omission 

reinforces the motion judge’s dismissal of the indictments (Def. 

Br. at 2-3, 17-18). The argument fails. 

As a preliminary matter, there is no requirement that grand 

jurors be given any legal instructions. See Commonwealth v. 

Walczak, 463 Mass. 808, 810 (2012) (creating narrow exception 

for future cases where juvenile indicted for murder and 

substantial mitigating circumstances or defenses exist); see 
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also id. at 823-824 (Lenk, J., concurring) (court has not 

generally required Commonwealth to accompany evidence before the 

grand jury with legal instructions, “out of a concern that such 

a requirement ‘would add delay and complexity [to grand jury 

proceedings] without serving any significant purpose’”), quoting 

Commonwealth v. Noble, 429 Mass. 44, 48 (1999); Attorney General 

v. Pelletier, 240 Mass. 264, 307 (1922).  

Regardless, the defendant’s argument fails in its 

particulars. In Commonwealth v. Sullivan, 82 Mass. App. Ct. 293, 

rev. denied, 463 Mass. 1112 (2012), the Appeals Court approved 

the trial judge’s instructions on “lewd exhibition” and rejected 

the claim that the judge was required to instruct that “mere 

nudity is not enough” to constitute a lewd exhibition. Id. at 

308. The judge’s instructions tracked the statutory requirements 

and the Dost factors but permitted the jury to decide what 

weight, if any at all, to give those factors.
1
 Id.. Most germane 

was this passage: 

[A]s far as defining lewd exhibition, the courts say that 

those are words that are within the ken of ordinary jurors 

and that they should be given the meaning that ordinarily 

attach to those words. 

Id., citing United States v. Frabizio, 459 F.3d 80, 85 (1st Cir. 

2006), quoting United States v. Arvin, 900 F.2d 1385, 1390 (9th 

                                                           
1
 See United States v. Dost, 636 F.Supp. 828 (S.D. Cal. 1986), 

aff’d sub nom. United States v. Wiegand, 812 F.2d 1239 (9th 

Cir.), cert. denied, 484 U.S. 856 (1987).  
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Cir. 1990), cert. denied, 498 U.S. 1024 (1991) (“Indeed, 

‘[t]here is a consensus among the courts that whether the item 

to be judged is lewd, lascivious, or obscene is a determination 

that lay persons can and should make’”). Thus, where the meaning 

of “lewd exhibition” is within the grand jurors’ purview and no 

instruction was mandated, the defendant’s argument has no merit.  

B. At the probable cause stage, the stand-alone images the 

defendant possessed of entirely nude very young children 

did not reconstitute themselves into non-lewd exhibitions 

because of where they may have once appeared.  

 

Second, the defendant argues that the judge appropriately 

considered the ostensible “original sources” for the photographs 

and that this Court should do so as well (Def. Br. at 12-15). 

The Commonwealth disagrees. The defendant offered the “original 

sources” as part of his motion to dismiss. But the grand jurors 

applied their common sense and everyday experience in deciding 

there was probable cause to believe that the seven extracted 

images of entirely nude children were lewd exhibitions. The 

issue of where the defendant got these cut-out images, or if the 

images he possessed had been excised in whole or in part from 

any other material, or if any similar image had ever appeared in 

a book or magazine, was not presented to the grand jurors and 

had no bearing on their determination as to the actual images 

the defendant did possess. See, e.g., State v. Rendleman, 82 

P.3d 554, 565-566 (N.M. 2003) (“We emphasize that, as a pretrial 
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matter, the question of whether the material meets statutory 

criteria is a limited inquiry. When considering whether material 

falls within the [Sexual Exploitation of Children] Act, as a 

pretrial matter, the district court may consider only the photos 

themselves”) (emphasis in original) (overruled by State v. 

Myers, 207 P.3d 1105, 1115 (2009) to extent objective standard 

used to analyze if image was “for purpose of sexual 

stimulation”). If original source material, whether an Internet 

website or a textbook, is at all relevant, that would be an 

issue for the fact finder at trial. Extrinsic evidence of the 

defendant’s intent would then be considered at trial as well, 

such as where the photographs were found and any other 

accompanying materials. Id. at 1115 (“In determining the 

defendant’s intent, the trier of fact is not limited to the four 

corners of the photographs but, rather, is permitted to consider 

extrinsic evidence of the defendant’s intent, such as the 

circumstances under which the photographs were taken, the 

location where the photographs were found, and the presence or 

absence of other pornographic materials”; videotapes hidden in 

defendant’s office among commercial pornographic videotapes and 

magazines reinforced their sexual purpose), citing Shultz v. 

State, 811 P.2d 1322, 1332 (Okla. Crim. App. 1991) (en banc) 

(examining “evidence outside the pictures themselves” to 

determine whether the defendant possessed the pictures for the 
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purpose of his own sexual stimulation). Here, the defendant not 

only kept the cut-out images in a small envelope; he also kept 

pornographic drawings of children in sexual acts and a tracing 

of Adam Walsh. Again, the issue of any “original source” may be 

issues for trial, not for a motion to dismiss.  

In the context of posing a child with lascivious intent, 

this Court has rejected the suggestion that an “artistic” work 

cannot be posed with lascivious intent or that artistic purpose 

is conclusive on the issue. Commonwealth v. Bean, 435 Mass. 708, 

715, n. 16 (2002). (“We do not suggest that ‘artistic’ works 

cannot be posed with lascivious intent or that an artistic 

purpose is conclusive on the issue of lascivious intent. 

However, the artistic nature of the composition may be relevant 

evidence of an intention other than ‘sexual gratification’”), 

citing New York v. Ferber, 458 U.S. 747, 761 & n.12 (1982) (work 

that contains artistic value may nevertheless be sexually 

exploitative of its child subject). The same holds true for 

images that may have been created under certain circumstances 

and for certain purposes but that were not meant to be used in 

other circumstances or for criminal purposes.
2
 

                                                           
2
 That an image of a nude child shows up in a National Geographic 

does not guarantee it was made with a pure intent, nor does it 

foreclose that the image may be used for a nefarious purpose or 

that distribution could harm the child. See Adam Gopnik, “The 

World of National Geographic,” The New Yorker, April 22, 2013, 

pp. 105-106 (questioning whether nude images show “true 
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This point was made in a federal case where a defendant 

posed as a film producer casting for children to appear in an 

educational documentary involving an aboriginal dance sequence 

in New Guinea, thereby persuading parents to allow their 

children to be photographed nude and misleading the photographer 

into believing the defendant was a legitimate independent film 

producer. The producer then cropped the photos to highlight the 

girls’ nude torsos and added close-ups of adult female 

genitalia. The court found these constituted child pornography: 

“We are of the opinion that the photographs taken or planned 

involved ‘lewd exhibition of the genitals or pubic area’ . . . 

despite the obvious fact that the photographs did not portray 

the models as sexually coy or inviting, and the [ ] photographer 

who had been duped by [the defendant] did not knowingly or 

intentionally exhibit the girls in lewd poses.” United States v. 

Cross, 928 F.2d 1030, 1035-1036, 1042-1043, & nn. 7 & 34 (11th 

Cir. 1991), cert. denied, 502 U.S. 985 (1991). 

The defendant contends that a photograph taken off a 

Russian photo-sharing web site, such as that in Sullivan, may be 

considered a lewd exhibition based in part on where it came 

from. That was only one small detail of many in the Appeals 

Court’s analysis on whether any evidence or characteristics of 

                                                                                                                                                                                           
reflection of the customs of the times” or represent “mixed 

motive in a self-burnished institution”). 
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the photograph introduced at trial indicated that the photograph 

was not lewd. Commonwealth v. Sullivan, 82 Mass. App. Ct. at 

306-307. Moreover, the grand jurors in this case were presented 

solely with seven images of entirely unclothed children under 

the age of eighteen, images that had been completely and 

irreparably severed from any former surrounding text, context, 

or images. For purposes of argument, had the grand jurors known 

that those very same images had come from a website that focused 

on naked little boys, for example, that might have added to the 

probable cause finding that the images were lewd exhibitions.
3
 

But a “source”—whether morally questionable or not—is neither 

dispositive nor necessary to a determination of probable cause.  

In Sullivan, the Appeals Court also found it telling that 

the picture was “circulating in public and not concealed in a 

family drawer, thereby compounding the victimization of the 

girl.” Commonwealth v. Sullivan, 82 Mass. App. Ct. at 307. 

“Finally, and perhaps most importantly, the focus on the [young 

                                                           
3
 See, e.g., John L. Sullivan, III, Note: Federal Courts Act as a 

Toll Booth to the Information Super Highway – Are Internet 

Restrictions Too High of a Price to Pay? 44 New Eng. L. Rev. 

935, 959-961 (2010) (“Without question, the easiest method for 

offenders to obtain images of child pornography is by using the 

Internet. Nevertheless, the Internet is not the only method. 

From the time that the creation of child pornography began, more 

traditional sources—such as magazines—were purchased in order to 

obtain such images. Even today offenders still use the mail as a 

means by which to obtain child pornography”).  
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children’s naked bodies] distinguishes [them] from ordinary 

family photographs simply memorializing a day at the beach.” Id. 

at 307. The same is true here: the defendant had images of nude 

children past babyhood who were clearly not his family members. 

C. The images of these very young children are not private 
family photographs or text-book models; the images are 

within the meaning of “lewd exhibition” for purposes of 

the statute designed to vigorously protect children. 

 

This leads to the defendant’s third argument: that nudity 

is not enough, that the focal point in the images is not the 

genitals, and that any photographs of naked children necessarily 

shows their genitals (Def. Br. at 7-9, 11, 15-16). It must be 

noted that most of the cases the defendant cites
4
 (Def. Br. at 4-

15) involve appellate review after conviction, unlike here, 

where the grand jurors found the images to be lewd exhibitions 

and clearly discerned that they were not harmless family photos. 

Courts have distinguished legitimate photographs of child 

nudity from the opposite; an oft-cited example is that of “a 

parent who takes a frontal view picture of his or her naked one-

year-old running or a beach or romping in a wading pool.” See 

Commonwealth v. Oakes, 401 Mass. 602, 605 (1988) (finding 

predecessor to G.L. c. 272, § 29A unconstitutionally overly 

broad); Commonwealth v. Dingle, 73 Mass. App. Ct. 274, 281 

                                                           
4
 See, e.g., Commonwealth v. Bean, 435 Mass. 708 (2002); 

Commonwealth v. Provost, 418 Mass. 416 (1984); United States v. 

Amirault, 173 F.3d 28 (1st Cir. 1999). 
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(2008), rev. denied, 453 Mass. 1102 (2009); Commonwealth v. 

Provost, 418 Mass. 416, 419 (1994). The defendant’s collection 

of nude images is outside that exemplar.  

The purpose of the statute forbidding possession of child 

pornography is to zealously protect children from being 

exploited.
5
 This is true not only for the actual children who end 

up in the photographs, but also to prevent the use of their 

images to lure in other potential child victims, since “evidence 

suggests that pedophiles use child pornography to seduce other 

children into sexual activity.” See Osborne v. Ohio, 495 U.S. 

103, 111, & n. 7 (1990). The defendant’s self-described 

“collection” of images of naked children is precisely the type 

of conduct the statute was designed to prevent. See, e.g., 

United States v. Shields, 649 F.3d. 78, 84 (1st Cir. 2011), 

cert. denied, 132 S.Ct. 1586 (2012) (court found respondent 

sexually dangerous even absent any “conduct typically associated 

with compulsive pedophilia (e.g., cutting out and collecting 

pictures of young children from magazines and brochures)” while 

in prison). 

                                                           
5
 See Paroline v. United States, -- U.S. – 2013 WL 497856; No 12-

8561 (granting certiorari on the question: “What, if any, causal 

relationship or nexus between the defendant’s conduct and the 

[child pornography] victim’s harm or damages must the government 

or the [child pornography] victim establish in order to recover 

restitution under 18 U.S.C. Sec. 2259?”). 
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The defendant argues that the decision in Commonwealth v. 

Bean, 435 Mass 708 (2002), that mere depiction of nudity was not 

enough under G.L. c. 272, § 29A (posing or exhibiting a child in 

state of nudity), should apply to this statute that prohibits 

possession of child pornography. Nudity was not enough for 

conviction under § 29A because a parent could then be convicted 

under the language for posing or exhibiting a child in a state 

of nudity. The argument fails as to knowing purchase or 

possession of visual material of child depicted in sexual 

conduct. The Commonwealth does not contend that G.L. c. 272,  

§ 29C should criminalize nudity per se or that nudity alone is 

sexually explicit conduct. The issue is whether a reasonable 

grand jury could find, as these grand jurors did, that the 

visual depictions that the defendant possessed were lewd 

exhibitions. United States v. Goodale, 831 F. Supp. 2d 804, 813-

814 (D. Vt. 2011).  

Courts have struggled to interpret what “mere nudity” 

means. In United States v. Johnson, 639 F.3d 433, 439 (8th Cir. 

2011), for example, the Eighth Circuit Court of Appeals, citing 

United States v. Kemmerling, 285 F.3d 644, 646 (8th Cir. 2002),   

stated: “we distinguished images of the genitalia of young males 

which we labeled as ‘lascivious’ from those that could be 

classified as depicting mere nudity. These [lascivious] images 

were not designed, for instance, simply to provide a clinical 
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view of the portions of the children's anatomy that are 

pictured.” Reasonable grand jurors could conclude that the seven 

cut-out images here were not simply to provide a “clinical view” 

and fell within the category of “lewd exhibition.” The Third 

Circuit Court of Appeals also tried to explicate the concept of 

“mere nudity”: “[n]o one seriously could think that a Renoir 

painting of a nude woman or an innocuous family snapshot of a 

naked child in the bathtub violates the child pornography laws.” 

United States v. Knox, 32 F.3d 733, 750 (3d Cir. 1994), cert. 

denied, 513 U.S. 1109 (1995). A reasonable grand jury could 

conclude that these stand-alone images of totally nude young 

children that the defendant possessed “cannot reasonably be 

compared to innocent family photos, clinical depictions, or 

works of art.” United States v. Johnson, 639 F.3d at 439. 

The defendant asserts that the judge’s dismissal of the 

indictments is consistent with the statute’s legislative intent 

(Def. Br. at 16). He ignores the statutory interest in targeting 

any exploitation of children. The statutory purpose underlying 

the prohibition of knowing possession of child pornography is 

set forth in § 1 of St.1997, c. 181, including:  

that laws banning the production and distribution of such 

material are insufficient to halt this abuse and 

exploitation; [] that to stop the sexual abuse and 

exploitation of children, it is necessary to ban the 

possession of any sexually exploitative materials; and [] 

that the commonwealth has a compelling interest in 

outlawing the possession of any materials which sexually 
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exploit children in order to protect the privacy, health 

and emotional welfare of children and society as a whole.  

 

In Sullivan the court explicitly stated that “[t]he 

photograph need not capture the child engaged in sexual 

activity, and therefore sexual abuse, to violate the statute . . 

. . The Legislature refers to both sexual abuse and sexual 

exploitation.” Commonwealth v. Sullivan, 82 Mass. App. Ct. at 

307. Clearly, the legislative intent is to protect children. 

The grand jury was presented with the images the defendant 

possessed and their determination of probable cause should not 

be disturbed. Stripped as these images were from any ostensibly 

original context or previous legitimate purpose, “none of these 

materials can be characterized as possessed for a bona fide 

artistic, medical, scientific, educational, religious, 

governmental, judicial or other purpose . . . .” State v. 

Kerrigan, 168 Ohio App. 3d 455, 470-471 (Ohio Ct. App. 2006) 

(Donovan, J., dissenting) (emphasis added). The Commonwealth 

does not wish to proscribe all depictions of a minor in a state 

of nudity. But the grand jurors were not shown photographs of 

the defendant’s children, or images appearing in a textbook, or 

images depicting a “lifestyle,” or images explaining another 

culture’s customs. They were presented, instead, with seven 

individual isolated images of very young entirely nude children 

that the defendant hand-picked and kept in a self-proclaimed 
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“collection.” It is indisputable that the images in the 

defendant’s possession were utterly and irreversibly detached 

from any original context or purpose they may have once had.  

Conclusion 

Where there was probable cause for the grand jurors to 

determine that the images the defendant possessed were lewd 

exhibitions, the motion judge’s order should be reversed and the 

indictments should be reinstated. 

Respectfully submitted 

for the Commonwealth, 
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