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I. Relevance:  

 A. Common Law Materiality- The relationship between the proffered 

testimony and a fact “at issue.”  

 B. Common Law Logical Relevance- The tendency to increase/decrease the 

probability of a fact’s existence.  

 C.  Modern Day F.R.E. 401- “Relevant evidence means evidence having any 

tendency to make the existence of any fact that is of consequence to the 

determination of the action more probable or less probable than it would be without 

the evidence.”  

 

Case Example:  19 year old father is charged with causing the death of his 10 

week old son. He was home alone, watching his son.  There is a 911 call from 

defendant claiming his son “just went limp, all of the sudden.”  The mechanism of 

injury is squeezing and shaking the child which caused a cascade of internal injury 

leading to brain death. He is charged with involuntary manslaughter. 

(2) Involuntary manslaughter. 

(a) That a certain named or described person is dead; 

(b) that the death resulted from the act or omission of the accused; 

(c) That the killing was unlawful; and 

(d) That this act or omission of the accused constituted culpable negligence, or 

occurred while the accused was perpetrating or attempting to perpetrate an offense 

directly affecting the person other than burglary, sodomy, rape, robbery, or 

aggravated arson. 

 (e) That the person killed was a child under the age of 16 years. 

 

Materiality- If the defense offers via testimony that Defendant was sleep deprived, 

that information is immaterial to any fact in issue.  If on the other hand, the 

Defendant was charged with voluntary manslaughter, which is a specific intent 

crime, the fact that the father was sleep deprived may be material to a fact in issue.  

  

Logical Relevance- Assuming Defendant is charged with involuntary 

manslaughter, the defense wants to introduce the fact that the defendant had a 
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broken arm at the time of the offense.  The broken arm has a *tendency* to disprove 

a fact in issue; that is, that defendant was capable of shaking the baby.  

(1) Voluntary manslaughter. 

(a) That a certain named or described person is dead; 

(b) That the death resulted from the act or omission of the accused; 

(c) That the killing was unlawful; and 

(d) That, at the time of the killing, the accused had the intent to kill or inflict great 

bodily harm upon the person killed. 

(e) That the person killed was a child under the age of 16 years. 

 

Relevance therefore is a two-step process: 

1. Identify all of the consequential facts in the case:  jurisdiction, venue, elements of 

the crime, elements of affirmative defenses, credibility of witnesses.  

 * This requires a review of the substantive law, the pleadings, and previously 

admitted evidence.  

 * If one party has improperly injected either an immaterial issue or 

irrelevant issue, the judge may allow the other party to respond on a theory of 

curative admissibility.  

2. Determining whether the item of evidence has a logical relation to a fact of 

consequence: “Does the evidence offered render the desired inference more probable 

than it would be without the evidence?” C. McCormick, Handbook of the Law of 

Evidence.  

 

II. Authentication: Once we’ve met the above 2 step relevancy determination we 

must then prove that an item is what we claim it to be. 

 

If the defendant (Mike) sent a text message to his friend (Tim) while Mike was 

home alone watching his son which read: “God this kid won’t effing stop crying.  

fml.” it increases the likelihood that the defendant caused the death of his son.   But 

relevancy alone is insufficient, we must prove that the text message from Mike to 

Tim is what we claim it to be (that is, a text message from Mike). This is known as 

authentication. 

 

F.R.E. 901- The requirement of authentication or identification as a condition 

precedent to admissibility is satisfied by evidence sufficient to support a finding 

that the matter in question is what its proponent claims.  

 

Personal or First Hand Knowledge- This rule requires the proponent of the 

evidence to establish that the witness “had an opportunity to observe and did 

observe” the matter about which he is testifying.  
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In the matter of the text message the proponent of the text message is the 

Government, via Tim.  Tim takes a screen shot of his phone/text.   

 

III. Considering Objections & Responding: 

 A. Relevance- We’ve already established the nexus between the purported 

statement and the facts of consequence. 

B.  Hearsay- The text message is purportedly a statement of the defendant, 

made outside the courtroom.  In this scenario the objection is simply defeated by  

recognizing that it is non-hearsay because it is an admission by a party-opponent.  

 C. Lack of Authentication- Depending on the jurisdiction (see Part V. Case 

Law, this is usually an argument regarding weight not admissibility). 

D. 403 Balancing Test- It is not enough that evidence is relevant, sometimes 

extremely relevant evidence is kept out because the admission may: 1) create a 

serious risk that the jury will decide the case on an improper basis/misuse the 

evidence (e.g., bloody autopsy photos of the baby).  Sometimes minimally relevant 

evidence is kept out because: 1) the evidence will confuse or distract from the main 

issues in the case (minimally probative); 2) it would be unduly time to either 

present the evidence or allow the other side to rebut it. 

 1.  This balancing test is very subjective, and if the evidence comes as a 

surprise to the Judge, the balancing test may not tilt in your favor.  The best course 

of action is to deal with these types of issues in limine.   

2. However, if you are responding to this type of objection it is 

important to do the Judge’s work for him/her.  Balance the probative value 

against the potential negatives and explain why the probative value 

outweighs the potential negatives.   

3. Also keep in mind that on appeal, the court will give greater 

deference to the judge if his 403 balancing test is made on the record (Judge 

does the math out loud).  “Your honor, for purposes of the record, would you 

mind conducting your analysis on the record.” 

 

IV. Predicate Questions:  

 A. Photo of Text Message 

Q: I’m handing you what has previously been marked as Prosecution Exhibit 52 for 

identification, what is this? 

A.  It is a picture of a text message. 

Q: Do you recognize it? 

A: Yes. 

Q: How? 
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A: It is a screen shot of my phone, which I took and gave to the detective. 

Q: When did you take this screen shot? 

A: I can’t remember exactly when, but it was the same day the baby went to the 

hospital.  

Q: I’m going to ask you a few questions about how this photo came to be. 

A: Okay. 

Q: First, you said that this was a picture of a text message, what is a text message? 

A: Well, it’s a way of communicating with someone on the phone without talking. 

You type a message, hit send, and the person gets the message on their phone.  

Then they usually reply the same way. 

Q: How long have you been familiar with this type of communication method? 

A: I’ve been using it since I got my first phone when I was 15; so 4 or 5 years now. 

Q: Have you ever text messaged with the Defendant? 

A: Sure, lots of times. 

Q: When you texted him, how did you know it was the defendant you were 

messaging and not someone else? 

A: Because his phone number is in my contact list and that’s what I use. 

Q: This may seem silly to you, but what is a contact list? 

A: It’s my digital phone book, kept in my cell phone. 

Q: And you have the defendant’s number in there? 

A: Yes. 

Q: How did you get his number? 

A: He gave it to me. 

Q: You mentioned that you have texted with him before, describe how you would 

create a text to him? Step by step.  

A: Well it depends.  If it was the first time, I would have to go into my text message 

application and type in either his name or his phone number into the recipient field.  

Then I would type the body of the message, and hit send.  If I had a previously 

established text message then I would just need to open up the last conversation we 

had and type in a message and hit send.  The phone keeps previous conversations.  

Q: You mentioned the phrase “taking a screen shot.”  Can you tell us what that 

means? 

A: Depending on the type of phone you have (I have Android Razor X) you 

simultaneously press the power button and the volume down button then it flashes 

like a camera.  It captures whatever is on the screen at the time you hit those 

buttons. 

Q: Okay, so now I want to talk to you about this particular text message.  Did you 

get a text message from the defendant regarding a crying baby?   

A: Yes. 
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Q: How did you know it was from the Defendant? 

A: My phone popped up a text message from “Mikey Boy” which is what I call Mike. 

Q: You have previously received messages from “Mikey Boy?” 

A: Yes. 

Q: Did you have any reason to believe this particular message was from someone 

other than the Defendant? 

A: No, especially because of the content of the message. 

Q: Why do you say that? 

A: Because I knew on that day he was home along with his son. 

Q: When that message came in, what did you do?   

A: I replied to it. 

Q: Then what? 

A: Mike replied back. 

Q: What made you take a screen shot photo of it? 

A: I had heard that the baby was in the hospital and something inside of me just 

said to take it. 

Q: Did you follow the same steps that you described before for taking the screen 

shot? 

A: Yes. 

Q: Do you consider that to be a reliable method of capturing what is on the screen? 

A: Yes. 

Q: So with respect to P.E. 52 for I.D. does that photo fairly and accurately depict the 

text message conversation between you and the defendant on that day? 

A: Yes. 

Q: Your honor, the Government offers P.E. 52 for I.D.  into evidence as P.E. 52. 

Defense: Objection your honor, relevance, lack of authentication, and hearsay. 

Judge: Government? 

Prosecutor: Your honor, the Defendant is charged with causing the death of his son 

by shaking him, causing the brain injuries which in turn caused his death.  The 

Government’s theory is that the Defendant was home alone with Benjamin, when 

Benjamin would not stop crying, the Defendant lost his temper and squeezed and 

shook him.  The text message from the Defendant to his friend Tim, tends to prove 

that Benjamin was crying and that the Defendant became frustrated by it. As for 

authentication, the witness has first-hand knowledge of the photo and its contents, 

and he described with specificity how this photo came to be.  It isn’t hearsay 

because it is an admission by a party-opponent. 

 

 B. Instant Message/Email- Case Example: This is a “traveler” case.  Your 

ICAC Detective is hanging out in a chatroom called “TeachumYung.”  This room is 
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for the purchasing of children for sexual acts by adult men.  Your Detective is 

posing as a mother of an 8 year old girl who is offering the child in exchange for 

money.  Instantly your Detective is private messaged by the username Daddyof4, 

who is interested in meeting Mom and her 8 year old daughter, Tina.  They 

communicate for a while on instant message and then your Detective suggests they 

move to email for specifics (when/where to meet).  An email is received into an 

account created by the Detective, from Patsfan4@yahoo.com.  The content of the 

email is “Okay, tell me how you want to do this.” The reply from your Detective is 

“Union Station, this Saturday, 7p.m. at the Amtrak.  Wear a Hawaiian shirt and 

bring a slushi for Tina.  $1K.  Your Detective receives a one word reply “Confirmed.” 

Defendant is arrested at the Amtrak station wearing a Hawaiian shirt, holding a 

slushi.  At booking he is found to have $1,200 in cash in small gym bag.  The bag 

also contains duct tape and a lighter. At trial the defense is mistaken identity.  

  

Admitting the Email- Keeping in mind the general rule of F.R.E. 901 we need to 

provide the Judge with as much confirmatory information as possible.  This is best 

done in limine, so as to avoid any surprises.  There are a number of ways email can 

be authenticated, the easiest is to use either The Reply Doctrine, or Action 

Consistent with Message Doctrine.   

Q: Detective, what job were you performing on November 10, 2013? 

A: I was undercover posing online as a mother willing to sell her daughter for sex. 

Q: How did you do this? 

A: It’s very easy.  I went into a chatroom, that based on my experience and training 

was known to draw men who were interested in purchasing children for sexual 

encounters. 

Q: Can you tell us what a chatroom is? 

A: Sure, a chatroom is web based technology that allows multiple users to 

communicate in real-time by typing.  This is called “chatting.”  There are a number 

of Providers who host these types of rooms, and they are often broken down into 

categories of interest. 

Q: What was the name of the chatroom you were in on this day? 

A: a room called TeachumYung. 

Q: Did there come a time when you were contacted by another user? 

A: Yes. 

Q: When? 

A: Within seconds of me joining the chatroom, I was Private Messaged by the 

UserName Daddyof4. 

Q: What did Daddyof4 say? 

Defense: Objection your honor, calls for hearsay. 

mailto:Patsfan4@yahoo.com


 

7 
 

Prosecutor: Your honor, its non-hearsay as an admission by party-opponent. 

Judge: Counsel, you haven’t linked the defendant to this UserName.   

Prosecutor: Your honor we are using the Reply Letter Doctrine as well as other 

Actions Consistent with the Message to authenticate the email and link it to the 

Defendant.  

Judge: I’ll reserve my ruling until I hear more. 

A: Daddyof4 said he would email me to go over the meetup details.  Within 

moments I received an email from Patsfan4@yahoo.com with the body of the email 

stating “Okay, tell me how you want to do this.”  I replied to that email by stating 

“Union Station, this Saturday, 7p.m. at the Amtrak.  Wear a Hawaiian shirt and 

bring a slushi for Tina.  $1K.  Within a few seconds I received a reply which said 

“Confirmed.” 

Q: What does $1K mean? 

A: It meant the cost would be one thousand dollars. 

Q: When you received the final reply from Patsfan4@yahoo.com were the previous 

emails still a part of that message? 

A: Yes, they were part of the “email string” so they were contained in the final 

message. 

Q: I’m handing you what has previously been marked as Prosecution Exhibit 71 for 

I.D., what is it? 

A: It is a printout of the email string. 

Q: How do you recognize it? 

A: It contains my undercover email address as well as Patsfan4@yahoo.com, and the 

content of the emails is the same I just told you about. 

Q: Is this document a fair and accurate depiction of your email exchange with 

Patsfan4@yahoo.com? 

A: Yes. 

Q: Let’s move to the meet up then.  Tell us about that. 

A: We set up 8 undercover officers throughout the Amtrak terminal in Union 

Station and waited for someone to show up wearing a Hawaiian shirt holding a 

slushi. 

Q: Why did you chose those two articles? 

A: We figured it being November in Washington D.C., the chances of someone other 

then our target wearing a Hawaiian shirt and holding an icy slushy would be 

minimal. 

Q: Did someone appear fitting that description? 

A: Yes, at 6:58 p.m. a man appeared wearing a blue Hawaiian shirt and holding a 

slushi drink. 

Q: What did you do? 

mailto:Patsfan4@yahoo.com
mailto:Patsfan4@yahoo.com
mailto:Patsfan4@yahoo.com
mailto:Patsfan4@yahoo.com
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A: We made contact and detained that person, and asked if we could search the 

little gym bag he was carrying. 

Q: What did that person say? 

A: He said we could. 

Q: What did you find? 

A: We found $1,000 in the bag as well as duct tape and a lighter. 

Q: Did you identify this man? 

A: Yes, we opened his wallet and pulled out a driver’s license, the picture was 

identical to the man in custody and stated his name was Joseph Smith. 

Q: Your honor, at this time the Government offers P.E. 71 for ID into evidence as 

P.E. 71.   

Defense: Objection, lack of authentication. 

Prosecutor: Your honor, we have established a litany of unique facts which support 

that the sender of the email was the Defendant.  Starting from the instant message 

content, which was immediately followed up with the email string detailing where 

to show up, what time, and what to be wearing, and have with him.  Defendant 

showed up in the precise outfit, at the precise time, holding the precise slushi.  The 

Government has met its burden in authenticating these documents, and any 

argument to the contrary by the defense should go to weight, not admissibility.  

Judge: I agree, the objection is overruled and the P.E. 71 for I.D. is received into 

evidence as P.E. 71.  

 

Version 2 

 

Defense: Objection your honor, calls for hearsay. 

Prosecutor: Your honor, its non-hearsay as an admission by party-opponent. 

Judge: Counsel, you haven’t linked the defendant to this UserName.  Objection 

Sustained. 

Prosecutor:  Detective, you told us that you were private messaged by the 

UserName Daddyof4.  What is a UserName? 

A: It is a handle, so to speak.  A user creates a unique name which appears 

whenever he/she types in the chatroom. A nickname.  

Q: Tell us what it means to be private messaged? 

A.  Well a chatroom is designed for a group of people to talk to each other, en masse.  

You can also directly connect with one person in the room for a more, well, private 

conversation.  This way, not the entire group is aware of what you are talking 

about.  

Q: How many times have you used a chatroom or private message in your career? 

A: Hundreds if not thousands.  
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Q: Have you been able to identify who the UserName Daddyof4 belongs to? 

A: Yes we have. 

Q: How did you do that? 

A: Well in this case what started off as a chatroom and then private message chat 

turned into an email conversation.  Once I was approached by Daddyof4 to purchase 

sex from my fictitious 8 year old daughter and we discussed a few details, Daddyof4 

suggested we move to email for the final specifics. 

Q: So what happened? 

A: I got an email from Patsfan4@yahoo.com regarding the same content I was 

private messaging Daddyof4 with.  At this point we believed we had probable cause 

to get the identifying information from Patsfan4@yahoo.com via Yahoo.   

Q: What happened next? 

A: We sent a preservation letter to Yahoo, which basically commands them to 

maintain specific records for 90 days until we get a warrant. 

Q: Then what? 

A: During the interim, we applied for a search warrant requesting the subscriber 

information for Patsfan4@yahoo.com. 

Q: Did you get the warrant? 

A: Yes. 

Q: Then what happened? 

A: We sent the warrant to Yahoo, and they complied with the warrant by sending us 

the subscriber information for Patsfan4@yahoo.com .  This information included the 

name associated with the account, the payment method, as well as the billing 

address? 

Q: What did you learn from this information? 

A: We learned that Patsfan4@yahoo.com was registered to the Defendant, Joseph 

Smith. 

Q: So what did you do with this information? 

A: At that point nothing, because we had the meet up set for the next day.  We 

planned to execute the search warrant after the meetup. 

Q: I want to skip the meetup for just a few moments so we can tie up a few loose 

ends.  Did there come a time when you executed the search warrant? 

A: Yes. 

Q: What happened? 

A: Based on the subscriber information obtained from Yahoo, we went to [address] 

and executed the search, and seized 2 computers (a dell laptop as well as a dell p.c.). 

Q: What did you do with those computers? 

A: I conducted a forensic analysis on them. 

 

mailto:Patsfan4@yahoo.com
mailto:Patsfan4@yahoo.com
mailto:Patsfan4@yahoo.com
mailto:Patsfan4@yahoo.com
mailto:Patsfan4@yahoo.com
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 C. Facebook/Myspace/Instagram/Twitter/YouTube- You are prosecuting 

a case of sexual assault on a minor (under 16).   The Defense is that the teenaged 

victim is lying for attention, that she had a crush on the Defendant but he rebuffed 

her.  The cross of the victim was pretty effective.  The Defendant’s girlfriend has 

testified as an alibi witness claiming that the Defendant was with her at a party in 

NYC at the time the victim says they had sex, in D.C..  You talk with the Victim on 

a break and she tells you that there is a Facebook post from the Defendant right 

before he picked her up at her parent’s house in Columbia Heights (D.C.) that night.  

You go to your office, she logs on to her Facebook account and scrolls down to that 

night.  Indeed, she was right.  You print off the screen shot and go back into court.  

Your cross examination of the Defendant’s girlfriend essentially gets her to commit 

to her trial testimony.  The Defense rests, and you call back the victim in rebuttal. 

Q: Erica, do you use Facebook? 

A: Yes. 

Q: Do you think you can explain to us what Facebook is? 

A: Sure, it’s basically a way to stay in touch with friends online.  You sign up for an 

account, give them some basic personal information and set up a user name.  Most 

of the time it is your first and last name.  Then you set up your profile, which tells 

people about you (where you live, what schools you went to, things you like, etc…).  

You can have a profile picture and a cover photo.  Once you have set up this profile 

your page, so to speak is called your “wall.”  Think of it as a blank wall, where your 

friends can add things to your wall.  You have to request somebody be your “friend.”  

Or if they request you, then you have to accept their friend request.  FB Friends can 

add comments, they can add links to websites, videos, games. Things like that.  You 

can add things to other people’s wall, or your own wall, which is called a “status 

update.”  For instance, I could update my status to show “in court testifying, been a 

long day.”  Once I do that, I can tag people I’m with in my post.  So I could tag you 

(if we were FB friends).  I can also add where I am (like @ local courthouse).  Once I 

post, FB will independently (using GPS) include what city/town I posted from and 

the time/and date.  The time will only stay on for that day, then it will just say the 

date after that. 

Q: Erica, are you FB Friends with the Defendant? 

A: Yes. 

Q: How did that happen? 

A: Well we started chatting on World of Warcraft and then it progressed to using 

FB.  So he sent me a friend request, and I accepted it. 

Q: So since you were FB Friends could you see what was on his wall? 

A: Yes. 
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Q: And you could each post things on each other’s wall? 

A: Yes. 

Q: What was his Facebook username? 

A: His first and last name David Adams. 

Q: How did you know it was the Defendant you were friends with, and not someone 

pretending to be him? 

A: We spent months and months talking via FB and he sent me pictures of him. 

Plus his profile picture is of himself, and his cover photo is of his pitbull dog who 

I’ve met.  

Q: As you sit here, do you have any reason to doubt that the person you were 

talking to on FB with the name David Adams is the same person in court today? 

A: No, I don’t. 

Q:  You told us earlier in this trial that on ___ night, the Defendant picked you up 

from your house and then you two had sexual intercourse. 

A: Yes. That’s right. 

Q: The Defendant’s girlfriend testified a few moments ago that the Defendant was 

with her in NYC that night, and therefore could not have been in D.C. with you.  

A: That’s not true.  He posted a FB status update right before he picked me up that 

night. 

Q: I’m handing you PE 26 for I.D., what is this? 

A: It’s a printout of David’s FB page that I just did for you in your office.  

Q: How did you access it? 

A: I signed on to my FB page in your office, clicked on David’s page, and then 

scrolled down until I got to the posts he made on that date. 

Q: Do you believe that FB is pretty reliable when it comes to your location at the 

time of your post? 

A: I do, in fact I’m surprised at how accurate it is sometimes. 

Q: Your honor, the government offers P.E. 26 for I.D. into evidence as P.E. 26. 

Defense: Objection, lack of authentication. 

Prosecutor:  Your honor, the government has presented unique identifying 

characteristics that link the Defendant to this particular FB page (Photos of 

himself, his dog and prior communication with Erica).  We have provided ample 

evidence to support that this page is what we purport it to be.  

Judge: I agree, and defense you opened the door to this with your alibi testimony.  

P.E. 26 for I.D. is admitted as P.E. 26.  

 

V. Case Law on Social Media as Evidence: 
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Parker v. State, 85 A.3d 682 (2014) Appellant argued that social media evidence 

should be scrutinized more heavily than other types of evidence because of the ease 

of fabrication.  The Delaware Supreme Court disagreed and adopted the Texas 

(Tienda v. Texas) approach and rejected the Maryland approach (Griffin v. 

Maryland).   “We conclude that social media evidence should be subjected to the 

same authentication requirements…as any other evidence.”  The court discusses the 

defense concern of fabrication, but quickly dismisses it.  “We are mindful of the 

concern that social media evidence could be falsified, the existing Rules of Evidence 

provide an appropriate framework for determining admissibility.”   

 

Simmons v. Kentucky, 2013 WL 674721 (2013) “The burden… to authenticate a 

writing is ‘slight’ and requires only a ‘prima facie’ showing.”  Ordway v. 

Commonwealth, 352 S.W.3d 584, 593 (Ky.2011) (citing Sanders v. Commonwealth, 

301 S.W.3d 497, 501 (Ky.2010)).   The court takes a content + circumstances 

approach to authentication (consistent with this outline).  The judge serves as 

gatekeeper, but it is up to the jury to determine how much if any value to place on 

the evidence.  

 

Tienda v. Texas, 85 A.3d 682 (2012). “Evidence may be authenticated in a number of 

ways, including by direct testimony from a witness with personal knowledge, by 

comparison with other authenticated evidence, or by circumstantial evidence.”  The 

court goes on to detail methods of authentication, giving particular attention to a 

unique characteristics approach.  “Printouts of emails, internet chat room dialogues, 

and cellular phone text messages have all been admitted into evidence when found 

to be sufficiently linked to the purported author so as to justify submission to the 

jury for its ultimate determination of authenticity.  Such prima facie authentication 

has taken various forms.  In some cases, the purported sender actually admitted to 

authorship, either in whole or in part, or was seen composing it.  In others, the 

business records of an internet service provider or a cell phone company have shown 

that the message originated with the purported sender’s personal computer or cell 

phone under circumstances in which it is reasonable to believe that only the 

purported sender would have had access to the computer or cell phone.  Sometimes 

the communication has contained information that only the purported sender would 

be expected to know.  Sometimes the purported sender has responded to an 

exchange of electronic communications in such a way as to indicate circumstantially 

that he was in fact the author of the particular communication, the authentication 

of which is in issue.  And sometimes other circumstances, peculiar to the facts of the 

particular case, have sufficed to establish at least a prima facie showing of 

authentication.”   The court went on to affirm the conviction holding that the 
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internal content of the social media pages was “sufficient circumstantial evidence to 

establish a prima facie case…”  

 

*But See Griffin v. Maryland, 419 Md. 343, 19 A.3d 415 (2011).  Here the 

Government was seeking to impeach the defendant’s girlfriend by using a printout 

purportedly from her myspace page.  Instead of confronting the witness with the 

printout and asking her to authenticate it, the Government used a law enforcement 

officer for authentication.  The Sergeant testified that he printed out the page and 

attempted to link the “snitches get stiches post” to the girlfriend by identifying her 

photo and birthday to the myspace “profile.”  The Court of Appeals reversed the 

conviction due to lack of proper authentication.  The court offered the following 

ways to authenticate this social media post: ask the witness (first-hand knowledge); 

examine the internet history and/or hard drive of the purported poster; or obtain 

testimony directly from the social media website (in this case myspace).2 

 

 

  

 

 

 

 

 

 

  

                                                           
2
 This outline is up to date as of May 2014 


